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In July, 1972 ha returned voluntarily to tha military at 
Fort Dever.s, Massachusetts, and subsequently was returned to 
Fort Leonard V'ood. 

t.W.O.L., petitioner had consulted civilian 
doctors vr. .sed hia that he should be separated from the 

nilitary. Upon his return to Fort Leonard Vood, petitioner 
allegedly nought a discharge Iron further military service 
on the grounds of unsuitability and unfitness, and subaitted 
letters from the civilian doctors who examined hia in 
support of his request. Petitioner further alleges, upon 
information and belief, that his commanding officer requested 
a psychiatric evaluation be performed upon petitioner, he 
alleges that he participated in such an evaluation vnile at 
Fort Leonard Wood, but never learned whether he would 
receive a discharge. Petitioner was ordered to active 
participation at Fort Leonard Wood on or about August 15, 

1972 and again went A.W.O.L. on August 18, 1972. Therea*. w.e* , 
petitioner was returned to the control of the Vermont 
National Guard where he was processed as an unsatisfactory 
participant in the Reserve Enlistment Program and as such 
received orders to report to Fort Dix, Lew Jersey, on 
December 11, 1972 for 22 months and 10 days of active duty. 

After a hearing on December 8, 1972, this Court 
issued a temporary restraining order restraining lespondents 
from asserting control over tha petitioner which by stipulatia 
of the parties was continued until further hearing in thi^ 
case. Petitioner thereafter amended his petition to include 
28 U.S.C. § 136I as en additional jurisdictional ground. 
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Petitioner seeks to amend his petition by 
j substituting A r ay Regulation (AR) 635-212 for AR 135-173 as 
I the applicable regulation. The two regulations are similar, 

M 

but AR 6jj-212 applies to persona on active auty while AR 
135-173 applies to reservists. According to paragraph l-la(2 
of AR 135-173, separation of reservists on initial active 
duty training would be governed by the appropriate active 
aray regulation,--in this case, AR 635-212. We therefore 
grant petitioner's notion to amend his petition. 

II. Defendants 1 Motion for SuTnany Judrcent 

The federal defendants have moved for summary 

judgment. In light of the action we take jn their notion 
to disaiss the complaint, we find it unnecessary to decide 
the notion for summary judgment. 

III. Motion to Dismiss the Complaint 

Defendants rely on two grounds in their notion to 
dismiss the complaint. First, they clain that the Court 
does not hav9 subject natter Jurisdiction to consider 
petitioner's claims and second, they allege that the 
complaint fails to state a claim upon which relief can be 
granted because petitioner does not have standing to 
| complain that the Aray failed to discharge him under AR 
i 635-212. 

t" Of course, the standard to be applied in ruling 

(L on a motion to dismiss is whether the plaintiff can prove any 
/ set of facts in support of his claim which would entitle 
ilL him to relief. C.mlov v. Gibson . 355 G.S. 4l, 45-46 (1957); 
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Blair v. Rockefeller . 469 Fv2d 64l, 64-2 (2d Cir. 1972). 

We begin with the propositions that not every 
violation of a military regulation gives a serviceman a 
Justiciable claim, Cortri^ht v. Hesor . 447 F.2d 245, 251 (2d 
Cir. 1971), cert, denied. 405 0.3. 965 (1972). and that not 
every regulation is deve loped for the protection of servi crr.±n 
Many regulations are designed to promote the efficient 
functioning of the military establishment, j^., and do not 
confer any rights on servicemen. The question in this case 
is into which category does AH 635-212 fall. The courts that 
have ruled on this precise question have held that AR 635- 
212 is not for the benefit of the individual soldier, but 
for the Army's benefit. Allgood v. Kenan . 4-70 F.2d 1071 
(9th Cir. 1972); S^lvertnorr.a v> Laird . 460 F.2d 1175 (5th 
Cir.), aff 'g 341 F. Supp. 44-3 (W.D. Tex. 1972). 

In Silverthorne v. Laird . 460 F.2d 1175, the Fifth 
Circuit emphasized that the regulation is designed to enable 
the Army to purge itself of undesirable and unproductive 
soldiers and that the soldier has no right to apply for 
discharge as unfit or unsuitable. Rather, the Court said, 
it is the unit commander who must initiate the proceedings. 

In Silverthorne . the unit commander had initiated the 
proceedings by sending the plaintiff to a psychiatrist, but 
the Court held that the regulation did not require the unit 
commander to proceed any further, even if the psychiatrist 
recommended discharge. The Court also stated that because of 
the nature of AR 6j5-212, it was without power to review the 
Army's exercise of discretion, even to the limited extent of 
searching for a basis in fact. The Ninth Circuit's holding 
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In Allcsod v. Ker.an. ^70 ?.2d 1071 (9th Clr. 1972), is 
similar to that in j llvor-hcrr.e . The Court concluded there 
that: 

[CJommanders are not required to initiate 
proceedings for discharge, or to continue 
proceedings airaaiy initiated, even if 
military medical. consultants have recommended 
that resort to the regulation might be appropriate 
in a given case. Cf. Clive.-thorr.e v. lairs . surra. 

V?C ?.2d at 107’+. 

_ Petitioner cites Patter-or. v. Sfancilff . 330 F. 

Supp. 110 (D. Vt. 1971), as being similar to the case before 
us. In Patterson, Chief Judge Leddy was faced vith a case 
where the unit commander had initiated a discharge 
proceeding under A 3. 135-178 and it had been acted on 
officially by the Army, which denied the request. The Court 
reasoned that where petitioner had been processed through 
all channels and a ruling had been obtained from the ultimate 
authority, he was entitled to have that ruling reviewed for a 
basis in fact. Here, however, no discharge proceeding had 
been initiated and there is no ruling to review. 

We find Patterson v. Star.cliff to be distinguishable 
on the facts and agree with the rulings of the Fifth and 
Ninth Circuits in Sllver+horne v. La ird. supra , and Allgood v.' 
Kenan , surra . We hold tfcat the action or non-action alleged 
in petitioner's application is solely within the discretion 
of the Army, that petitioner has no right to request 
discharge under AR 635-212, that the Army at this stage of 
the proceedings has no duty to discharge petitioner, and 
that this Court is without jurisdiction to review the action 
of the Army to date in this matter. 
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ViHZHlrORE, the Court rindin’ itself without 
jj jurisdiction in this natter, the application of petitioner 
j! is disnissed ani the tenporary restraining order granted 
jj December 9, 1972 is dissolved. 

H 

Hated at Burlington in the district of Vemont, 
j! this 12th cay of Sep tenher, 197^. 


IvArJVicivL. 

District JeAia 
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ARMY REGULATION 635-212 
AR 635-212 provides in pertinent part: 

1. Purpose. This regulation establishes policy 
and provides procedures and guidance for eliminating 
enlisted personnel who are found to be unfit 
or unsuitable for further military service. 


6. Aoplicabilitv. An individual is subject to neparatic.i 
under the privisicr.s of this regulation when one or 
more of the following conditions exist: 

* * * * 

b) Unsuitabilitv 

1) Inaptitude.- 

2) Character and behavior disorders. - 

3) Apathy (lack of.-appropriai. 2 i, interest); 

defective attitudes, and inability to 
expend effort constructively. - 

* * * * 


7. Requirements. —— 

a. Counseling. When an individual's behavior 
has been such that continued behavior of a 
similar nature may warrant action against him 
under this regulation, the individual /fill be 
counseled by a responsible person or persons. 

Each counseling session will be recorded (to 
include date and by whom counseled) . Counseling ! 

will include but not be limited to the following i 

reasons for counseling; the fact that continued 
behavior of a similar nature may resu in 
initiating action under this regulation; and if 
action is taJ«*n and separation accomplished, the | 
type of discharge that may be issued and the 
effect'of each type. 

b. Rehabilitation. As a minimum, one of the 
following measures will be taken: 

1. Replacement stream personnel. - 

2. Other than replacement stream personnel.- 

3. Permanent charge of station transfer. - j 

c. Waivers’ Counseling and rehabilitation may be 
waived as follows: J 

1. Counseling required in a above and rehabili¬ 
tation required by b above may be waived by 
the convening authority when separation is 
being considered under the provisions of 
paragraph—6b, except that counseling is 
required for personnel being considered for 
separation under the provisions of 6b(l), (3), 
and (4). j 




* * • 


8. Medical evaluation. 

a) When a unit commander determines that an 

ind .-' :•!•*! ii ho o Ased for te-arn^. m nder 

tnis regulat m w i. i.’ t ' *>:t r : 

individual to cne medical treatment facility 
providing dispenser care and request a medical 
and mental status evaluation. Sufficiently 
detailed information about the reasons for 


J 
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considering the individual unfit or unsuitable 
should be furnished the medical treatment 
facility to allow .medical examiners a thorough 
understanding of the contemplated action. 

b) The medical treatment facility roviding 
dispensary care will accomplish the final typo 
physical examination and mental status evaluation. 

• • * * 

9. Disposition through medical channels. 

a. When the medical treatment facility commander ; 
determines that an individual being considered for 
elimination for unsuitability dees not meet -- 

retention medical standards (AR 40-501), he will 
process the individual in accordance with Ar 40-3. 

The individual's unit commander will be notified 
of this action. 

Army Regulation 40-501, chapter 3, Retention Medical Fitness 
Standards, paragra n 3-1 "sets forth the various medical condition 
and physical defects which normally render a member unfit for 
further m *.^tary service." Army members with conditions listed 
therein will normally be considered "unfit by reason of physical 
disability." Paragraph 3-3. 

Army Regulation 40-501, Paragraph 3-31a states: 

Character and Behavior Disorders. 

Character and behavior disorders are considered to render 
an individual administratively unfit rather than 
unfit because of physical disability. terference 
with performance of effective duty will be dealth with j 
through appropriate administrative channels. _ . j 


(l 
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ARMY REGULATION 
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DEPARTMENT OF THE ARMY 


No. G35-212 


^ I -ID EPARTMENT Of lilt. AU.U: 
C- / 3 T^i i , Washington, D.C., 15 July 1066 

' ' ' ' |C, 


PERSONNEL SEPARATIONS 


DISCHARGE 

UNFITNESS AND UNSUITABILITY 


(For general provisions, see AR 63 j-200) 


, P»r»arrmph 

Section I. GENERAL 

Purpose_ ! 

Scope_^- 2 

Policy_ 2 

Types of separations--- — ^ 

Authority- ® 

Applicability- ® 

II. COUNSELING AND REHABILITATION 

Requirements_ ■— _ 1 

III. MEDICAL PROCESSING 

Medical evaluation___*— ® 

Disposition through medical channels- 9 

IV. PROCEDURE 

Action by commanding officer- 10 

Flagging action-a- *1 

Commanding officer's report- 1“ 

. Action by intermediate commander- 13 

Action, by commander exercising general court-martial 

jurisdiction--■»—■— 1^ 

Action by commander exercising special court-martial 

jurisdiction- 1® 

Appointment of counsel- 1® 

V. BOARD OF OFFICERS 

Board of ofl : c«*rs- 11 

Limitations on administrative discharges and board 

• 1 ft 

hearings_ 

VI. ACTIONS AFTER BOARD 

Convening authority action- - 

Suspension of execution of approved discharge —---— “0 

Reduction in grade- 21 

VII. 'RECORDS AND DISCHARGE 

Disposition of proceedings- 

Reason and authority for separation.. 23 

Form of discharge certificate to 1-* given- 2-1 

Separation of AUNG US and I'SAR trainees -- 2t 
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/ if 

••Ihis i emulation supersedes « \f.ril U'* 1 *. incltm ng C 5. fA'toher U'6l “" ,l C 6 ‘ ,J Xt, ' c, " !,er 


1061; and l\lt 63a--U‘J, S April 1WJ, including‘A' 0, fi October 1901. onj t S. o') April Ifdl. 


AGO o:r*A 


vpr /inr.'iV' 

j ; iil / \» 


7}» 'J \j j i ~ r - \/ 
l ; i. i 1 ii'.iii 


i 

!:r: 


If 

Ml: 
Mi f 


f ry : 


c* 






































\it G35-212 


Section I. GENERAL 


i Purpose. This regulation establishes P^‘ r - V 
i llovides procedures and guidance for elimi- 
^ESEted personnel who are found to be 
anfit or unsuitable for further military service. 

o Scope. This regulation applies equally to 
~!!IS enlisted, inducted, or ordered to ac- 
5 . tv anc i r-o Resene -component personnel 

an*actirts duty for training under the Reserve 
Enlistment Program of 1963. 

, Policy, n. Action will be taken to separate 
SimLl for unfitne-is when it . a-* 
atoWished Hot t0 rehabilitate or de- 

(l> veto, him ns a sati.taefny sold.er 
further effort is unlikely to succeed or 
(2) Rehabilitation is impractica l e (as 
cases of confirmed drug addiction) 

S ‘ he Ts not amenable to rehabilitation 
measures (as indicated by the med.ca 
and/or personal history record); or 
. (3) An unfitting medical condition (A* 

40-f.Ol) is not the direct or substan¬ 
tial contributing cause of his unfitness 
(para 9b). 


circum- 

^UUUXJ j" V..T3CT 


b An individual separated by reason of un- 
suitabiUtv wil be furnished an honorable or 
general discharge certificate as warranted y 
his military record. 

5. Authority, n. Approval of IlM^uart»s 
Department of the Army is roqonoc 1 beio 
individuals who have comp eted 18 »i mol 
years active Federal service may be d.s- 
charged. 

PrCraOTniters-Trai^^ e.ic 

martial jurisdiction are authorized to comer.e -U 
boards of officers for unfitness »nd unsuitubn.t> 
and to order separation, exccpUhat thcj m.. 
nofc.mxL y dijchaig c of ■ t » ^~-'-ur.cl refr . 

-^nibove. 

c Commanders exercising special court- 
martial jurisdiction are authorized to comene 
boards of officers for unsuitability and tooide 
separation, except that they may not oi der dis- . 
charge of personnel referred to in « auo\e. 


o 


b Action will be taken to separate an indi¬ 
vidual for unsuitability when it is cleailv 

tablishcd that— ... 

(1) It is unlikely that lie will develop 

sufficiently to participate in furthe 
military training and 'or become a 
satisfactory soldier, a>'l 

(2) He meets retention medical standards 
(AR 40-501) (para 9a)* 

c. Commanders will not take action under this 
regulation in lieu of disciplining ,lC10n ' ' l 
to spare an individual who may have committed 
serious misconduct the ha.rt.iei pena * , 

may be inured iinfer the Uniform Code of 

Militarv Justice. r ■ 
i.i LL V .. 

•rtrTy|7c .TTrf-^arrrno a. 

rated by reason of uniitim^iUJ^^ 

'an undcsirabledisfrl^k 0 certificate cxc *'* 
an hor,or«b!r7)rgeneral dischargejcjjUlIL*. 

ucl,,s 


G. Applicability. An individual is subject to 
separation under tlnhprovisions of this leguU- 
tion when one or more of the following condi¬ 
tions exist: v 

a. (Justness. ..... 

(1) Frequent incidents of a discreditable 

nature with civil or military authon- 
tl6S« 

(2) Sexual perversion. including but not 
limited to— 

(o.) Lewd and lascivious acts. 

(}>) Indecent exposure. 

(c) Indecent acts with, or assault upon, 
a child. 

(d) Ollier indecent acts or offenses. 

(3) Drug addiction or the unauthori7.ee 

use tr jibssession of habit-forming 

drugs or m\rijuana. 

(5) \a established pattern lor shirking. 
(=,) An established pattern showing dis- 
honorable failure to pay just «co.s. 

ago K4TA 


J. * 
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(6) An established pattern showing dis¬ 
honorable failure to contribute ade- 
quatesupport to dependents or failure 
to comply with orders, decrees, or 
judgments of a civil court concerning 

r„\ supporttof dependents. ,. ,• 

n) cwv.VlA.- o.tA. r-.-v-, - •' -• 

, Unsuitability. 

(1) Inaptitude. Applicable to those per¬ 
sons who are best described as inapt, 
due to lack of general adaptability, 
want of readiness of skill, unhandi¬ 
ness, or inability to learn. 

(2) Character and behavior disorders. As 
determined by medical authority, 
character and behav'jr disorders and 
disorders of intelligence listed in TB 
MED 15, except for combat exhaus¬ 
tion (3263) and other acute situation¬ 
al maladjustments (3261). Discharges • 
normally should not be accomplished 
for combat exhaustion (3263) and 
other acute situational maladjust¬ 
ments (3261) per sc, but they may be 
accomplished for more basic underly¬ 
ing diso"durs of which the transient 
str' e is a manifestation. 

(3) Apathy (luck of appropriate interest), 
defective attitudes, and inability to ex¬ 
pend effort constructively. While lack 
of appropriate interest or ether defec¬ 
tive attitudes may be manifested in 
conjunction with physical defects or 
mental or organic diseases, including 
psychoneurosis, these traits are not 
necessarily produced by the physical 
or disease process. On the other hand, 
individuals considered for elimination 
may attempt to excuse immature, \ - 
adequate, and undisciplined behavior 
on the basis of minor or nondisabling 
illnesses. The presence of a physical 
ot.mental disease_or defect-producing 
impairment of function insutlicient to 
warrant separation under the provi¬ 
sions of .* >*. C35-10A and related regu¬ 
lations i.s no bar to discharge for 
unsuitahil ty. 

(1) Alcnholisn. Unsuitability by reason cf 
chronic alcoholism may develop in 


persons who have previously rendered 
many years of adequate service. Al¬ 
though this condition may be a symp¬ 
tom of an underlying mental illness, 
it more often demonstrates a character 
and behavior disorder. Rehabilitation 
of an individual with this condition is 
difficult, and its success is contingent 
on early recognition. As soon as it is 
apparent that an individual has be¬ 
come ineffective and has not responded 
to rehabilitative measures or is not 
motivated to take advantage of avail¬ 
able local therapeutic measures, 
prompt elimination is indicated. Per¬ 
sonnel will be separated for unsuita¬ 
bility only if the major reason for 
separation is noneffective duty per¬ 
formance due to chronic alcoholism 
or addiction to alcohol. These condi- 

• tions should not be confused with oc¬ 
casional drunken episodes during 
which an individual commits antisocial 
acts. In determining whether separa¬ 
tion will be for unfitness or unsuita¬ 
bility, the ncuropsychiatric xvjvnt. 
record of prior sendee, and other rea¬ 
sons for separation under a above 
should be considered and, if deter¬ 
mined to be overruling, may be used 
as a basis for separation for unfitness. 

(5) Enuresis. Enuresis may result from 
many different organic or psychiatric 
conditions but is most often a product 
of a character and behavior disorder. 
T*s presence rarely necessitates sepa¬ 
rate i the military service but 
wh' ts among other manifestu- 

tic character and behavior dis- 

orc._ nuty render an individual 

unsuitable for further military service. 
The evaluation of this symptom, pre¬ 
ferably, will be done on an outpatient 
basis. 

&.ntchtrr-f€lrr.s-IH^=rr 'once* 
'TioiuVfe-.suel tendencies, desire , or in¬ 
terest, but iTtvir+ulLtovert hoi/unixtioi 
acts). All cases involvRtg-b'Cuo.-'.xuals 
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Section II. COUNSELING AND REHABILITATION 


1 -R<M t u^re>T* s. C oiwnnw*hfra— 

tha t before taking separation actionagAjn^ an 
individual under this regulator; adequate 
.Counseling and rehabiUta>tf^nwasuies have 
> been taken. Resissignnjwits accomplished in con- 
• action with ivlndJilitation attempts will be 
‘made withjjitf'expending permanent change of 
stathjrv'-'or military personnel Army UW 
tf^A-H'unds. 

« Counseling. When an individual’s behavior 
has been such that continued behavior of a 
similar nature may warrant action against. h.m 
under this reflation, the individual will be 
counseled by a responsible person or pe^°« s - 
Each counseling session will be recoiae. yo 
include date and by whom counseled). Counsel¬ 
ing vcill include but not be limited to the fol¬ 
lowing: reasons for coupling; the fact tna 
continued behavior of a similar nature may re¬ 
sult in initiating action under this regulation, 
and if action is taken and separation accom¬ 
plished. the type of discharge that may be 
issued and the effect of each type. 

b. Rehabilitation. As a minimum, one of the 

following measures will be taken. 

(1) Replacement stream personnel Indi¬ 
viduals will be recycled (reassigned 
between training companies) at least 

once. 


/ 2^inr7^h7nry^lrranent-str?nm--vcr-- 

Individuals will be reassigned 
betweeSSLrticle 15 jurisdiction at least , 
cnee. withXminimum of 2 months 
duty in each urKt^This requirement m , 
ri0 way precludes ftv^fer of mdi. id¬ 
eals between special cotmJ<martial jur- 
Udictions; however, the minimum time 

rsqurrernen trim each: urmns-appHcame. 

(3.ui»-.c/-f If* —,-eri^arrtcci. 

In'M&e^e^isrnment is precb.^ecl by 
restriction on'vi^pendmg 1 Cc? ^ 
funds (e.g., small imiepe; ieiit anu/or 
isolated ur.it). coirmanders wi insure 
that appropriate alternat e reliability 
thm-mensures-are" employed? - 
c. RVrers. Counseling and rehabilitation 

mav be "*aived as follows. _ . 

* ( >t*-^.Ttm?etni?r'lW»1rc?l- t?ra-abm-e-awJ 
rehanliK-nticn required by b above mat 
be waivediBj^e convening authority 
when separation ^‘-ing considered 
under the provision*^ paragraph - 
g„(2) or (3). or under th^sayovisionst 

• S f G ! i (2 ) rf s )toHTt>t-. 

(2 ) The general court-martial convening 
authority may waive the requirements 
a and'haljove when he determines 
£- that furtliei'sduty of the individual 
will create a hazard to the military 
‘ v ^mission or to the lodividuaL 


Section III 1 . MEDICAL PROCESSING 


Vn. p \ ^ f.iv^-ehAfRlhe-mcdical'frcatmcr.tP-f^ 

”. % * ,, ‘ nw dLcaUex.tmffiers a thorough 

• *1_*. m/liViiMIP! IS tO Ue ’ ll»v^ • 1 - _Till 


mattder determines that an individual is to w 
Lr processed for soparnti' i under tins rcguU.on, 
he will initially refer the individual to tliomvi-- 
V&'cal treatment facility providm^uspensao c ue 
!,\>«d request a mudienrev uaimn. Siiluue.. R 

detailed imormaiii'ii .io-v. ..c 7 - ' .j;' 

* —\—cridr or ur.■>....“ ■'!- 


'TT’.tt- .r.c 


oil;tv :> allow medical-examinersi a tuorougl. 
u*'de*--• undh’.g'bf the contemplated ac.ion. fi- 
■vtidk::. -.reatment facility providing -aspens;. 
rare w/.l accomplish the final type physical t.\- 
• ,. n The psychiatric portion of the medi- 
.. *i,n Will’ iv.-t be decided to a^lu-d 
. i ,,n^.--~ith..nV s|*mlis**- p.yd,.<dr.o tra.m..g 

aco 
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does not meet retention medical standards (AR 
•10-501), he will process the individual in ac¬ 
cordance with AR 40-3. The individual's unit 
commander will be notified of this action. 

b. If it appears to the examining medical 
officer that an individual being considered for 
elimination for unfitness does not mee 1 the 
retention medical standards he will refer the 
indivi lual to a medical board or if there is no 
board at the examining facility, to the nearest 
medical treatment facility that does have a 
medical board. The medical treatment facility 
commander will furnish a copy of the approved 
board proceedings to the individual’s unit com¬ 
mander. The unit commander will determine 
whether the individual will be processed fur¬ 
ther under this regulation or will be processed 
for separation under medical jurisdiction, when 
medical board proceedings indicate that he does 
not meet retention standards and the unfitting 
medical condition is not the direct or substan¬ 
tial contributing cause of his alleged unfitness. 
The unit commander will notify the ifiedical 
treatment facility commander of his decision 
so that appropriate further medical processing 
may bo expedited. 


except •n-frcffra psychiatrist is not available jy 
written evaluation report based on the rcsptxs 
of the medical examination and a review of the 
individual's health and other locally available 
medical records will be prepared.yfne report 
will briefly but completely describefthe essential 
points of the individual's mental and physical 
condition in relation to thexfunduct under con¬ 
sideration; state whether the individual was 
and is mentally responsible, able to distinguish 
right from wrong n^cl to adhere to the right, 
has the mental caj/acity to understand and par; 
ticipate in boarp proceedings; state the proba¬ 
ble effectiveness of further rehabilitative 
efforts; and/state that the individual meets or 
does not'meet the retention standards p -- 
scribed/m chapter 3, AR 40-501. The medical 
treatment facility commander will forward the 
original of the report to the unit commander. 


9. Disposition through medical channels, a. 
When the medical treatment facility com¬ 
mander determines that an individual being 
considered for elimination for unsuitability 


Section IV. PROCEDURE 


(2) An enlisted member will be given a 
reasonable time (not loss than 4s 
horn's) to consider waiver of board 
proceedings and shall have an opp or- 
tunity to consult wit h counsel pr ior to 
waivin'* - If is ria hts. An enlisted person 
serving on an unspecified enlistment 
may tender his resignation, in iieu o: 
board action pursuant to chapter 9 
AR 635-200. 


10. Action by commanding officer. The unit 
commander of the individual will recommend 
whether action under this regulation, disposi¬ 
tion through medical channels, or disciplinary 
action should be initiated. The unit commander 
may— 

a. Afford the individual the opportunity to 
waive his right of a hearing before a board of 
officers. In such a case, the commander will— 
(1) Advise the individual in writing of liie 
basis for the proposed discharge ac¬ 
tion and advise him that he lias the 
following rights: 

{«) To present his~ca.se before a board 
of officers. 

(5) To submit statements in his own 
behalf. 

(c) To be represented by counsel. 

(if) To wai "2 the above rights in writ- 


The individual will submit 
statement (fig. 1) indicating 
Ins been advised of the hash 
contemplated separation and 
and of tile rights listed in (1 
The statement will in clude : 
or a waiver by the individua 
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forwarded in compliance with para¬ 
graph 12. If the individual refuses to n 
sign the statement it will be considered n 
■ that the individual has not waived the 

rights listed in (1) above. 

(4) Waivers of board hearings will not be 
accepted in the cases of members who 
have completed 18 or more years of 
active Federal service. Such members 
appearing before a board of officers 
convened under this regulation must 
be represented by counsel. They may 
not waive this requirement. 

(5) An individual who holds a Reserve 
status as a commissioned or warrant 
officer will include in his statement 
whether a waiver of board hearing 
applies to his Reserve status. 

b. Forward the case with a recommendation 
that elimination proceedings pursuant to this 
regulation be initiated (paia 12). 

c. Fox-ward the case with a recommendation 
- that the individual be processed through medi¬ 
cal channels. Such disposition is required it the 
individual has an incapacitating pi>»ic«i 
mental illness which was the direct or substan¬ 
tial contributing cause of the conduct (oi \ 
action under this regulation is being c ® n J ,H ! eie _ ’ 
and action under the Uniform Code of }.ihtar> 
Justice is nut initiated. 

d. Initiate action under the Uniform Code of 
Military Justice. 

&. e&iuv- -svw co; 

11. Flagging action. When flagging action 
under AR GOO-31 lias been initiated solelv be¬ 
cause an individual is being considered foi 
elimination under this regulation and lie is to 
be processed for separation under medical Jvale¬ 
diction (para 9). his unit commander will re¬ 
move the llagging^ction in order that disp>.»- 
tion through medical channels will not be 

delayed. 

12. Commanding officer’s report. «r. L’lir,na¬ 
tion by reason of r.nntnc is. When the immediate 
commander determines .oat the best intei e»to 
• the service will be me. by elimination action 
because of unfitr.w*. he will report the m 


letter f.: 
ir.g au‘_' 
mediate 
the fob: 


SXO 


l*."* _: e ^rri«r-mtmbmr-mgr- m 

or induction, length "» ; 
dale ot cnia'-iW*.—(if apph* v^> 

of term for " 
caWeRnu^^ 

“f iwlicatin* whether the in*- 

Statement in comm ission or a 

occupational T- 

cialty(MOS). . f t - m{ r to 

e vn c ; evaluation testing. 

l> liicludo MOS in which evaluated am. 

evaluation scoie. 

-v T‘-cord of counseling. 4 . 

;) Description 

(List asSlM' u «nnrnnimtSSl 01 UHl 
‘'IS’mS^nnitntion or unit. 
S5S ««'■“>“ ot each 

5, Statement 

consider in _ imsuita- 

rccommend elinunatio.i . u 

jjility or to accomplish otlie 

L o) Conduct and elliciency ratings (seesco. 

l * II C h 5, All 000-200). 
w) nocord of trials by court-martial, 
in 1 ’ecoid of other disciplinary •«.. 

1 ’ .nchnle company pun,»hn«nt 

11 . , „... 1 :i .i,| 1 > ot medical on 

♦ st is not r.vaii.-'jy*^-- k 

rights (para. 10). 
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... (14) Any other information pertinent to 
the case. 

b. Elimination by reason of unsuitability. 
When the i mmediate cminmnde r determines 
that the best interest of the service will be met 
by elimination action for unsuitability, he will 
forward his recommendation in letter form to 
the offic er exercis.ng sp ec ial court-martia l jur- 
isdiction. He will furnish information outlined 
in a above except that subparagraph (3) will 
state why he doe: not consider it feasible or 
appropriate to effect other disposition. 

13. Action by intermediate commander. In¬ 
termediate commander may take the following 
action: 

a. Unfitness cases. 

(1) Disapprove the recommendation and 
direct reassignment of the individual 

• to another organization or direct dis¬ 
position bv other means. In case of 
reassignment, the commanding offi¬ 
cer’s report will be forwarded to the 
new organization commander for in¬ 
formation. 

(2) Approve the commanding officer’s 
recommendation and forward the re¬ 
port to the commander exercising gen¬ 
eral courts-martial jurisdiction. Dispo¬ 
sition through medical channels is 
required if the individual has an inca¬ 
pacitating physical or mental illness 
which was the direct or substantial 
contributing cause of the conduct for 
which action under this regulation is 
being considered, and action under the 
Uniform Code of Military Justice is 
not initiated. 

(3) Recommend separation for unsuita¬ 
bility. Commanders exercising special 
court-martial jurisdiction may disap¬ 
prove the recommendation relating to 

_ unfitness and tal:<?. further action un¬ 
der paragraph 13. 

b. Unsuitability \ises. 

(1) Disapprove the recommendation and 
direct reassignment of ••he individual 
to another organization or direct fiis- 

ACO 2247A 


position by other means. In case of 
reassignment, the commanding offi¬ 
cer’s report will be forwarded to the 
new organization commander for in¬ 
formation. 

(2) Approve the commanding officer’s 
recommendations and forward the re¬ 
port to the commander exercising spe¬ 
cial courts-martial jurisdiction unless 
he exercises such jurisdiction. Disposi¬ 
tion through medical channels is re¬ 
quired if the individual has an incapa¬ 
citating physical or mental iilness 
which was the direct or substantial 
contributing cause of the conduct for 
which action under this regulation is 
being considered, and action under the 
Uniform Code of Military Justice is 
not initiated. 

11. Action by commander exercising general 
court-martial jurisdiction. On receiving a 
recommendation for separation for unfitness, 
the commander exercising general court-mar¬ 
tial jurisdiction may— 

a Disapprove the recommendation and direct 
reassignment of the individual to another or¬ 
ganization, in which 1 case the commanding offi¬ 
cer’s report will be forwarded to the new or¬ 
ganization commander for information; or 

b. Disapprove the recommendation an d re¬ 
turn the case to the originator for efisposition 
by other means; or 

c. Disapprove the recommendation relating 
to unfitness, and convene a board of officers, or 
refei the case to the commander exercising spe¬ 
cial court-martial jurisdiction to convene a 
board of officers, to determine whether the indi¬ 
vidual should be separated for unsuitability; or 

d. Convene a board of officers to determine 
whether the individual should be separated for 
unfitness. When such action is taken, or if the 
case is referred to a board for separation by 
reason of unsuitability, the termination or 
transfer status of each witness will be ascer¬ 
tained promptly in order to assure ihe availa¬ 
bility of esmatia! military wit:if£**» ; „ the 
boa* -1 pioceefiings. No witness will be .rar.s- 
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mins of a board hoarinp except 
liitment or period of service fixed 
res; in such cases, an attempt will 
obtain the individual’s consent to 
' the individual does not consent, a 
.r affidavit will be obtained as ap- 


ferred or separated trom 

the be~innms of a boaxa uca. i ^ i 

*n enlistment or period of service fixed > 

..mires- in such cases, an attempt will be made 

to obtain the individual's consent to 

if the individual does not consent, a deposition 

or affidavit will be obtained as appropriate, cr 

i e. When the board hearing has been 
Mid effectively waived, direct separation o 

fnv unfitness or unsuitability (paia 


1 of counsel, a. Counsel for 
considered for discharge >>e- 
Anpointed counsel will be a 
-- of Article 27(b)(1) 
Military Justice unless 
" t certifies in the 
vailability of a law- 
forth the qualifications 
counsel. 'I he orig- 
nonavailability of y. 

! as an exhibit V 

See Exhibit C-4 of 


16 Appointment 
perso el bein'! t. 
enuse ‘if unfitness. 
lawyer within the meaning; 
of the Uniform Code of M. 
generi court-martial authority 
pertn.-.r.ent record the nonavi 
ver st' qualified and sots -— 
of the substituted nonlawyer 
inal f .i the certification of 
qualified counsel must be appended 

to the report of proceedings..- 

the appendix for example. 

• 6 Counsel for personnel being considered for 
diseh-rge because of unsuitability. If 
cour :i l is not a lawyer, a commissioned officer 
in C'i "rade of first lieutenant or higher will be 
Ipp-f-red as counsel. Counsel appointed will be 
an c^cer who is fully aware of his responsi¬ 
bility to prepare and present the respondents 

case. 

c. Omivl ronrt-mirtml imlhoritV- W***‘j”j 
comr.r.mkr cx.wteh>ir mncral court-murtml 

. nrtion under pi v agrap.i 1-ld# 
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evul The following procedures have 
;eful in effective processing by boards: 
Appointing a permanent board of ofn- 
ctrs to serve as large a unit aa ^ prac¬ 
ticable. Changes should be he.d to a 
minimum and regulated to 
continuity. This nssurcs uruform 
treatment for lower or parallel urn s 
and will provide a volume of cases suf¬ 
ficient to allow the board members to 
attain professional competence in this 
duty. On a permanent board tr.e mem¬ 
bers will gain experience from which 
evolves judgment more mature and 
_tn the interest oi botn 


" i. Organization, Boarns 

■ened to determine whether an 
discharged under the pro- 
lation will consist of not 
missioned officers, at least 
the grade of major or higher, 
recorder. Cave will be exer- 

composed of experienced 
mature judgment. 

composed of unbiased 
cognizant of applicable 


17 . Board of officers. « 
of officers convc— 
individual should be 
visions of this r« 
less than three c< 
one of whom is in 
and a nonvoting 
cised to insure that— 

(1) The board is 
officers oi i_ 

(2) The board is 
officers fully —~ 
regulations and policies pertainm to 
cases of the nature for which the 
board is convened. 

(3) In the case of an enlisted member o 

the Women’s Army Corps, the boaid 
will include an officer tf the \\ omen s 
Army Corps. . 

(41 In the case of an individual who has 

a Reserve enlisted status the member¬ 
ship of the board will include a ma¬ 
jority of Reserve officers if reasonably 
available. Where a P.cserve majority 
is not available, the board will inclui.e 
at least one Reserve component officer. 

(5) In the case of an enlisted member of 
the Army who holds a Reserve com¬ 
mission or warrant, the board will be 
composed of an uneven number of 
commissioned officers. The officers will 
be senior in permanent grade to the 
Reserve grade held by the enlisted 
member. One member of vhe boaid 
will be a Regular Army officer and the 
- remainder Reserve... officers of the 
Army who .are serving on active dut>. 
If the enlisted member also is an 
ARNC.US ofl cer. at least one member 
w Viaaa,.v,ill bo an ARNC.US oth- 
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_.will, upon request of the individual. 

endeavor to arrange for the presence 
of any available witness he desires to 
call. A copy of all affidavits and depo¬ 
sitions of witnesses unable to appear 
at the board hearing will be furnished 
to the individual. When for overriding 
reasons the minimum of 15 days can¬ 
not be granted, the president cf the 
board will insure that the reason for 
acting before that time is fully ex¬ 
plained and recorded in the proceed¬ 
ings of the board. Requests fo£ 
additional delays (normally not to 
exceed a total of 30 days after notice) 
will be granted if in the judgment of 
the convening authority or the presi¬ 
dent of the board, delay is warranted 
to insure that th’e respondent receives 
a full and fair hearing. 

(2) An enlisted person who has not 
waived a hearing before a board of 
officers and whose case is presented 
to such a board has the following 
rights which will be explained to the 
individual by the president of the 
board: 

(«) He may appear in person, with or 
without counsel, at all open proceed¬ 
ings of the board. He may have 
military counsel of his own choice, 
provided proper authority deter¬ 
mines the counsel requested is 
reasonably available. He may em¬ 
ploy civilian counsel at his own ex¬ 
pense. Whc-i an enlisted person 
appears before a board of officeis 
without counsel, the record will 
show that the president of the board 
counseled the respondent as to type 
of discharge that he may receive 
as a result of the board action, the 
efTgcts of such discharge in later 
‘life,’ and that lie may request coun¬ 
sel. The record will reflect the re¬ 
spondent's response. 

(b) He may challenge any voting mem¬ 
ber of the board for cause only. 

(c) He may request the appearance be¬ 


fore the board of any witness whose 
testimony he believes to be per¬ 
tinent to his case. He will specify 

* in his request the type of informa¬ 
tion the witness can provide. The 
board will secure the attendance of 
a witness if it considers that he is 
reasonably available, and that his 
testimony can add materially to the 
case. The attendance of military 
witnesses under the control cf the 
convening authority will be ordered 
to attend if reasonably available. 
The attendance of other military 
witnesses will be requested through 
command channels. However, wit¬ 
nesses not on active duty must ap¬ 
pear voluntarily and at no expense 
to the Government. 

(d) He may at any time before the 
board convenes or during the pro¬ 
ceedings submit any answer, deposi¬ 
tion, sworn or unsworn statement, 
affidavit, certificate, or stipulation. 
This includes but is not limited to 
depositions of witnesses not deemed 
to be reasonably available or wit¬ 
nesses unwilling to appear volun¬ 
tarily. 

(e) He may or may not submit to 
examination by the board. The pro¬ 
visions of Article 31. Uniform Code 
of Military Justice will apply. 

(/) lie and nis counsel may question 
any witness who appears before the 
board." 

(g) Failure of the individual to invoke 
any of the above rights, after he 
has been apprised of same, cannot 
be considered as a bar to the board 
proceedings, findings, and recom¬ 
mendations. 

(3) In the case of an enlisted member 
holding a Reserve commission or w ar¬ 
rant. the board will notify the indi¬ 
vidual that the action involve? lis Re¬ 
serve status and may result in the 
termination of such status. 

(4) For rules of procedure anJ evidence. 
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(6) Retained in service. The recom¬ 
mendation will indicate the type of 
duty which it is believed he can per¬ 
form satisfactorily. 

(3) In the case of an enlisted member 
holding a Reserve commission or war¬ 
rant, the board wili make separate 
reccmn er.dations concerning Reserve 
status incinding type of discharge 
certificate to be issued. The recom¬ 
mendations should be compatible with 
enlisted status recommendations. Nor¬ 
mally. facts warranting separation 
from an active enlisted status under 
this regulation will also warrant ter¬ 
mination of a Reserve commission or 
warrant. Under certain circumstances 
it may be reasonable to recommend re¬ 
tention in an active enlisted status but 
termination of a Reserve commission 
or warrant. 

e. Forwarding reiiort of ’proceedings. The 
completed report of proceedings will be for¬ 
warded to the commander exercising general 
or special court-martial jurisdiction, as appro¬ 
priate, for final determination and disposition. 
When board action is completed on an indi¬ 
vidual referred to in paragraph 5a, the find¬ 
ings and recommendations of the board with 
complete documentation and the recommenda¬ 
tion of the convening authority will be for¬ 
warded to The Adjutant General, AiTN: 
AGPO-SS, Department of the Army, Wash¬ 
ington. D.C., ‘>0313, for final determination in 
cases wheer the convening authority recom¬ 
mends discharge. 


and swearing of witnesses, see AR 
15-6. 

(5) The president of the board will insure 
that sufficient testimony is presented 
to enable the board to fairiy evaluate 
the usefulness of the individual. The 
testimony wil" be specific as to cir¬ 
cumstances, events, times, dates, and 
other facts. 

(6) The proceedings of the board will be 
as complete as possible ai d will con¬ 
tain a verbatim record of the findings 
and recommendations. An example of 
a report of board proceedings is 

f \ shown iii the appendix. 

Recommendations. I 

(1) The board convened to determine 
whether an individual should be 
separated for unfitness will recom¬ 
mend that he be— 

(a) Separated because of unfitness 
(indicating type of discharge cer¬ 
tificate—honorable, general, unde¬ 
sirable—to be furnished), or 

({>) Separated because of unsuitability 
(indicating type of discharge cer¬ 
tificate—honorable, general—to be 
furnished), or 

(c) Retained in service. The recom¬ 
mendation will indicate the type of 
duty which it is believed he can per- 
form satisfactorily. 

(2) The board convened to determine 
whether an individual should be 
separated for unsuitability will recom¬ 
mend that he be— 

(o) Separated because of unsuitability 
(indicating type of discharge cer¬ 
tificate—honorable or general—to 
be furnished), or 


18. Limitations on administrative discharges 
and board hearings. See paragraph 1—to. oi 
AR 635-200 for limitations on administrative 
discharges and board hearings and rehearings. 


Section VI. ACTIONS AFTE 


applicable regulations and policies to determin* 
whether it meets the requirements of the r.d- 
minLtr: five discharge proceedings. Wiim tie 
bourd i cconiinuiiiis an undesirable dim/ar re 


19. Co ..ening authority a* lion, 
case has boon referred to amt actio 
by the board, the board proceedi 
reviewed by a qua'iuied oil.ccr .ally . 












suitability: nor ' Vl11 ne Girect j " 

d of officers has recommended rc- 

authority will not authorize 
„ discharge of a lesser charac- 
ecommended by the board (i.e., 
al or general to undesirable). 

of a dischai ge of 

character than that recommended by 
j., general to honorable or unde- 
neral or honorable). 

ho has completed 19*/> cr 
•editable toward re- 

ecommended 

■; of the Army, will 
• iity of applying for re- 
> immediately or on com- 
Federal service; however, 
thority to submit the 

_ y assurance that the 

approved. DA I* orm 2o»>9 
Retirement) will 
is forwarded to 
of the Army. A Re¬ 
ion (SF 8S) as pre- 
AR 635-230 will be 
for retirement. 


eviewed by unsi 

te General the boar 

jw the com- tent 1 on. 

d. The convening 
commended the issuance of a < 
ter than that r 

[’dividual honorable to gener 

He r ay authorize issuance 

a higher 
the board (i.e. 
of the individual sirabie to gei. 

(except for indi- e individual w 

ara 5a) ( se 5- more yearn active service cr 

tirement for whom elimination is l 
recommendation to Headquarters, Department c_ ... 
of the indi* be a tforded the opportunit; 

tirement to be effective i— 
pletion of 20 years - — 
he will be advised that au' 
application does not carry 
application will be j 
(Application for Voluntary 
be appended when the case 
Headquarters, Department c. 

in para 5«) (see p 0r t c f Medical Examination (b ‘ -> 

scribed in paragraph 12, 
recommendation appended to the application 

on of the indi- . wh a member of the Reserve com¬ 
ponents is to be eliminated under this regu a- 
m for unsuita- *. lhe conven ing authority will determine 
execution of the SDec if lca lly from Board findings whet tier the 
10). member concerned is being eliminated because 

s deputy or other of moral or professional dereliction. 

:rs may be dele- Suspension of execution of approved dis- 

. disapprove, cr - * Jn order t0 atford a highly deserving 
se of cases except member a probationary period to demonsti.it,. 
charge. The con- - sful rehabilitation prior to expirat.on of 

to personally sign enlistment or period of obligated service, 

ssirable discharge ronvenin jr authority may suspend execution 

er his command. ^ ftpproved disc harge for a period not to 

iate disposition o, , r months . See par-graph l-lo, AR 


issued, the proceedings will be i 
member of the Judge Advocal 
Upon completion of the revie 

the board has re- 
for unfitness— 
separation of the ir 

;cept for individuals 
5a) (see para 


Corps. 

mander may— 

(1) When 

separation 

(a) Direct 
for unl.tness (e: 
referred to in para 
17e); or 

(b) Direct separation 
for unsuitability 
viduals referred to in p. 
para 17c); or 

(c) Disapprove the 
and direct retention 

vidual. _ 

(d) Approve separation foi un * 
and suspend execution of the sep< - 
ration (para 20). 

(2) When the board has recommended 

separation for unsuitability-- 

(„) Direct separation of the individual 


V 
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Section VII. RECORDS AND DISCHARGE 

spa- proceedings to the Commanding 

ings U.S. Army Administration Center, 

,ing AGAC-R, St Louis, Mo., 631o- 

pur- priate action under the provi 

.vith 135-175. Action under AR loi 

The taken after member’s separation 

status, v \ CiO 

23- Reason and authority for separation. 
When an individual is discharged, re.euse 
from active duty for training, or discharged 
from status as “a Reserve of the Army pur¬ 
suant to this regulation, the specific reason and 
authority for discharge (item lie DD Torm 
214 (Armed Forces of the United S-ate 3 .Re- 
nnrf of Transfer or Discharge)) will be entered 


j Officer, 
; ATTN: 
,, for appro- 
,ions of AR 
-173 will be 
from enlisted 


22. Disposition of proceedings, t 
ration is ordered, the approved 
will be forwarded to the comm; 
custody of the i; -ividual’s record; 
no,'Q of,trailsfer processing in act 
j o r- AD - fr*3-50 aiic F A l 
original copy of the proceedings will be filed as 
permanent material in the “Field 201L file sec¬ 
tion" of the individual’s DA Form 201. 

b When separation is not ordered by the 
convening authority, the proceedings will be 
filed at the headquarters, and tne enlisted pel- 
sons' commanding officer will be notified of tne 
final action. When practicable, tire convening 
authority will direct reassignment of the indi¬ 
vidual to a different organization. Ultimate dis¬ 
position of the board proceedings will be gov¬ 
erned by AR 345—210. 

c. An individual who is to be separated will 
be furnished a copy of the board proceedings, 
minus such written medical testimony ana re¬ 
ports which would prove injurious to his 
physical or mental health. 

(1) The respondent's copy of the proceed¬ 
ings will be marked "Copy for (name 
and Army service number of the indi¬ 
vidual)” and furnished the .individual 
or his counsel. A signed receipt will 
be obtained from the individual or lus 
counsel to whom the copy is furnished 
».id filed with the original board pro¬ 
ceedings. If the individual refuses to 
sign the receipt, a statement to that 
effect will be submitted. 

(2) If the individual or his counsel does 
not desire a copy of the board pro¬ 
ceedings. or if for any other reason 
a copy is not furnished, a notation 
will be made on the individual’s copy 
_to accompany the original. Release of 
this copy thereafter may be made only 
by The Adjutant General. 

d. When the convening authority approves a 
recommendation that an ou!i.>tcd i..en. ei 
be discharged from a Reserve commission or 
..iw> will tin-ward a copy of the* approver 


ndividual discharged for unfitness will 
ishe<’ DD Form 25GA (Honorable Dis- 
Ccitificatc), DD Form 257A (General 
ge Certificate), or DD Form 253A (Lfi¬ 
le Discharge Certificate) as directed by 
venlr.g authority. 

i individual discharged for unsuitability 
furnished DD Form 256A (Honorable 
rge Certificate) or DD Form 257A (Gen- 
scharge Certificate) as directed by the 
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ferred to invparagraph 5a, discnai 
this regulation will be coded E 
“Paragraph 9, AR 601-210 applies 
item 32. 

b. Individuals referred to in pai 
discharged underbills regulation ar 
ble .‘or reenlistmen\ The DD Fonn 
coded “RE-4” and \Paragraph 10 
210 applies” entered in item 32. 


other headquarters processing the case tie-, 
transfer activities), the case will be referred 
for review before discharge to The Adjutant 
General, ATTN: AGPO-SS, Department of the 
Army, Washington D.C., 20315. 

27. Reentry into Army. a. >To preclude re¬ 
entry into the Ar.ny unless authorized by ap¬ 
propriate authority, the DD Form 214 of ai 
'individuals, with the exception of those re- 
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Changes in force: C3. CC through C!>, and Cll 

* HEAUQUAUTEI& 

DKPAUTM ENT OF TILE ARMY 

Washington', VC,8 January 1071 

PERSONNEL SEPARATIONS 

- discharge 

UNFITNESS AND UNSUITA3ILITY 
(For general provisions, see AR 635-200) 

Effective 1 March 1971 


j 3 kSS«SSS! 

paragraph G. 


V It «*.:;”»-•* 1 0 15 Jillv is changed ns follows: . 

iSrage 4, paragraph 7. The text preceding. subparagraph a is suj.crsc.c, 

7^ Rcou ! reinents. Reassignment* accomplished in connection with rehnbilitft- 

station or military personnel Army (If l A; Imnls. uxc, t mo 
arc provided for in 6(3) Ixdow*. 

Vj’wjr 4- ra ofjmph 70(2) w as rtflUte ; g „ed 

aS=5S.^s= 

pura"r» pit will applv. 


V^ThN rhin^*: 


c to. SO June 1070 . 


II 3 ;;a- i.n» .r> 4"0 III*- *1 
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ilit iwu.i'i l'\i\) 
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C 11, AR 635-212 


(Date individual and counsel sign statement) 

SUBJECT: Separation under A R C35-212 
TO: (Discharge authority) 

1. I have been advised by counsel of the basis for contemplated action to 
accomplish my separation for (unfitness) (unsuitaLhity) tinder Alt G35—212. 

2. I (request) (waive) consideration of n.y case by a board of officers. 

3. I (request) (waive) personal appearance before i board of officers. 

4. Statements in my own behalf (ure) (are not) submitted herewith (as 


incl.-). 

5. I (request) (waive) representation by (my appointed counsel) 
(_*_as military counsel) (civilian counsel ut my own 


expense). 

C. I understand that I may expect to encounter substantial prejudice in 
civilian life in the event a general discharge under honorable Conditions is 
issued to me.* (I further understand iln.t, as the result of issuance of an un¬ 
desirable discharge under conditions oilier than honorable, I may be ineligible 
for many or ull benefits as a veteran under both Federal and State laws, and 
that I may expect to encounter substantial prejudice in civilian life.) 

7. I understand that I iuav, up until the date the discharge authority directs 
or approves my discharge, withdraw this waiver and r. quest that a board of 
officers hear my case. 

8. I have retained a copy of this .statement. 

(Signature of individual) 

(Typed name, SSAN, grade) 

Having been advised by me of the basis for his contemplated separation and 
its effect ami the rights available to him, (Name of individual) j v sonally 
made the choices indicated in the foregoing statement. 

(Signature of counsel) 

(Type name, SSAX, grade, branch) 

•Tliis sentence to !«.* used only If Indiv idual li.u been recommended (or discharge under the 
provisions of paragraph On. 

Fifurt 1 . Individual's SiaUraent. 


TAQO *I«A 
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’ * HE A1JQ FARTERS 

C,1ANCE DEPARTMENT OF THE A It MV 

.. ., \VvsniSGt'!.< 1 DC, !)-cnnbrr /.'<?/ 

No. I- 

PERSONNKI. SEPARATIONS . / 

DISCHARGE S * 

UNFITNESS AND UXSFITAIJIIJTY 
(For general provisions, see AR G3o-2fW) 

effective in accordance uirh messages superseded beluic 

This change amends paragraph la to proeidejor consideration of discharge under honorable 
conditions for personnel being discharged for drug abuse. :n certain instances; caangcs para¬ 
graph 7c to grant nailer authority of counseling and rehabilitation requirements to the special 
couri-martiai convening authority in cases of unsuitability; amends paragraph S to require 
psychiatric evaluations on a selective basis for personnel being considered for aiparation 
under this regulation; adds DA Form 3822-lt (Itcport of Mental Status I'ralualion) (fig. 

AR Cl.V-212, 15 July 195*1, is chantred as follows: 

/V, e Paragraph V/ is n.p.rseded as follows: is required for personnel F in- considered for ron- 

V.i. An individual separate! by mason of «n- arnrion under ‘In* provisions of para-rnph oo(l), 
fitness will In* furnish***! un undesirable dischar-e »•*), :i!id i ■*/• • .... , . 

ccrtifiejit? except that an honorable or jreneral dis* /Vv/«*. J. Pasaeiaph • - 1. ns < n.in^tc ►> *. >*.i ,_* 

rlru -e •vrtifWarc muv be awarded i T th* individmd is superseded as follows: 

Ivin- disch.ir-ed has been awarded a jH-rsonal d) Tin* p-m-rul court-martial eonv.*,. t u;r 

d». ora:ii*i: or if warn u*.ni by the paiti .Gar eh- authority in the rases of mtbtmss. para-rap * «w 

cmn-tanees in tin* case. Additionally, individuals (i>. (■’•)<•■). < *»• w " u '‘‘ “**.'*'’ 

separated for dm- abuse who have l«.vn enrolled. quinnients of -/ and b :d.ov** v .u n .>.*determines 

and who have fully cooperated, in ha- amnesty that further duty of rln* ind.etduul v.-iU. in lus Use 

program* tpara-raph 2-l>. Alt will he judgment, ercate seriousdisciplinary pio.».ei»is oi 

emisi.h ml for dischut-o under honorable .midi- . a hazard to the military in^sum or to the 

tions when: ^ individual. , 

(i) The overall character of service. aside /V/c J. Paragraph 7** (:*»). added hy ensu-e is 

from di ns: usa-e. warrants it. rescinded. . ,. 

( .j) The de-roe or type ,.f dm- involve- r„, r Paia-n.-h > »s Mip. rseded as I*, lows: 

mi nt precludes rehabilitation and n-storation to Medical evaluation. •». When a unit commandi c 

fnil duly. determin-s that in individual is to U* processed 

Dage {. lVvu-raph i»u l). as changed hy ehaaite s *. for separation under this regulation, i.o \\i** ins.i- 
^s>^fp<-i>edi:1 as follows: idlv infer tin* individual to the mi’U'e.d treatment 

^ r. V.’,drer-. (hums* !:n- a:ul rehab.hint ion „ im :ah.- disjiensary van* and mo.ert a 

may he waived as follows: m-d'vd aid mental status wttourti***:. Suliieieutly 

(l) Comiseliujf ivrptired in * above ami ,e- ilirorilMIti , m ai „ Ilt the reasons for ton- 

Iinhilitatioii ntpured. bv h above may he wauci ; ,, u . i I( ,ij v ;,j !i;l i „„f;r or uvstdtahle should 

hy f!-.« convi*!,iu- authority "'hen separanon .s ; ‘ ‘ ||w . ,.varment fa. ility to ,\- 

lx*i*.i- la.u-’elcicd under tm* pr**» istons of paia- , , 

7,. ,v -i tl** !.*v c.Hlic;.! lAanuiursa tliorimirh unoei-tai*!:.!.- 

..•M-iNianh li'.-rwii*: tiiat coi.n-clinu of I lie coutcu.i !ated actum. 


Pyje 2. Paragraph 1" is superseded as follows: 
l/,T. An individual aeparated, hy ua-on of un¬ 
fitness will In* furnished an imdcsiiahlo dischar-e 
certifii-at? except that an honor.ih’e or general dis- 
chai -e••er*ideate may he awarded if th*' *nd»\ idmd 
Ivin- disi-h.ir-cd has heen av.ardcd a pet.-oiia, 
d»*oia:ii*i: or if warr; ntni hy the paiti idar etr- 
cuui-tauces in tin* case. Aihliflonalty. iiuiiviiluais 
separated for dm- tdnise ’.v!:o hav<* heeii enrolled, 
and \vi»o have fully c-m^vi-ated. in ha- amnesty 
pm—rams (paragraph *2-.*. .xl» ho*)—<Jj will he 
ctuis'nh red for discharge m.der iionorahh* > «»ndi- 

tions w!:eu: . 

ij) The overall character of service, aside 

from di n- usa-e. warrants it. 

Tlie de-nv or type <*i druir involve¬ 
ment precludes rehabilitation and. lestoration to 
full duty. 

Page j. l'ava-raph 7*11). aseiiau-cd hy chan-e s. 
js / e<per.-e(h:1 as follows: 

^ c. ll'tiirer-. ('ouits* !in- and reha.hdantiou 
may he wa:\ed as follows: 

(l) Conn. clir.- ivrpiircd in e.hovc and iv- 
Imbiiitatioii reo.uired. hy h above may he waived 
by f!:i convci.ii:'- authority—*.vheu separation 
lx>i*.i- cui-i-leicd under the pr>*» isi.ius of i*aia- 
—raph (i'M'j'i, mi ud * -i or * • I or nii.!'r t! *.* 

provisio./s of para^fapli tA. i va-p-. tiiat e*mn*elinu 


'1 his cho*ir« Mil»er\t«'**-x para^raoh* 1 of 1>A e-c-MU- KHVO *'S!W*j/ Apr * t l*. SateeU. h •• - A * 

AU C3.-.--1 i r.«H At: r.;;- :**S: u v u:»n> jt uca :.?• 7t . subi.c- iw«im < *■>;;?* t-» a.c *>«. 

) p.v ,cu*s..is.- DaAC-PSS :CtS0l2 Nov u I'*, Sul-erty tnu .i-n l h i itfe t«> AU t.5.» 

j * A. 


T.\ii * , tc\ l-IVI.C 

'»r* r VF 

^ r *; v ‘ • < 

p"\ 
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h. TV treatment facility providing 

ftiwciimrv rare will accomplish tlir final type 
nlivsieal examination and mental status evaluation. 
Tlie individual will not He referred to a psydna- 
tri,t for a psychiatric evaluation except under the 

following rimiiHstancw: 

(1) When an ind vidual is being considered 
for discharge under the- provisions of paragraph 

ftr»( 7 ) or b(C>). ... -r. 

(2) When psychiatric tvalnation is sp> eld- 

rally requested hy the individual subject to sepa¬ 
ration action. . . 

(S) When psyi hiatric evaluation is speoiii- 

callv requested bv the commanding officer 
recommending separation action. _ 

(4) When psychiatric evaluation is deemed 
necessary. and appropriate by the medical ex¬ 
aminer ;>er forming die required medical .< >d 

mental st. it us evaluation. 

(5) When a psychiatric evaluation is re¬ 
quested hy the hoard considerin': separation act mm 

c. In all other cases the phy.-irian pci iormmg 
the physical examination will nemnplish the men¬ 
tal status evaluation. Tn the exceptional cases de¬ 
tailed in n-l) through fcC.) abore. masons for spe- 
cificallv requesting a psychiatric evaluation \vm 
1* provided to the psychiatrist. When an md.v.d- 
, ia v is j K . inir ronsideivd for di.-eharge under the 
provisions of paragraph M71 or &(<*), die psy¬ 
chiatrist doinjr the psychiatric portion of the medi¬ 
cal evaluation will !*• furnished a copy of the 
documents which detail the liehavior upon which 
the suspicion of homosexuality rests. 

d. In addition to the $F (Ileport of Medi¬ 
cal Examination) and the SF P-J (Report of Me< i- 
cal History) the medical treatment facility will 
prepare DA Form 3S22-R (Report of Mental 


Status Evaluation) (fig. 2). DA Form 3«22-R will A 
| K . reproduced locally on S- x l(A,^«»ch paj^r. 

c. For personnel lieinjr considered for dis¬ 
charge under paragraph 6«(7) or />(*•). die medi¬ 
cal evaluation including a psychiatric study of the 
individual will include the following: 

(.) Personal history. 

(2) Opinion regarding the existence of 

homosexuality. . . 

(3) Opinion as to whether the individual 

should be— . 

^ (a) Eliminated from the service under 

paragraph 6?(7) or b (6). 

( b) Retained in service. If retention is 
recommended, and if considered appropriate, a 
statement of procedures likely to be. of value in the 
individual's rehabilitation may be included. 

/. The medical treatment facility commander 
will forward the original DA Form 3$*2-It. in¬ 
cluding psychiatric study if applicable, to the unit 
commamler. A copy will be filed with the indi¬ 
vidual’s health record. 

rj. While psychiatric evaluations for the pur¬ 
pose of sopar.ition under this regulation are re¬ 
stricted to the situation? described in f> above, com¬ 
manders are encouraged to refer indivdiials v.io 
:m* not ’icing considered for separation but mar.i- 
fest behavior problems to mental health faei.it.es 
for consultation. ITuler no circumstances will 
medical personnel in? used as an investigative- 
agency to determine facts relative to the indi¬ 
vidual’s liehavior. 

f>. Paragraph I'M 1*2) superseded as 
follows: 

(12) DA Form 3«2-R (fig- 2) or psychia¬ 
tric report, if applicable. (Include probable 
effectiveness c.f further eliabilitative ctYorts.) 
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REPORT OF MENTAL STATUS EVALUATION 

F., ... .f tM» form. .90 AR 43S-204 <md 63J-2I2: .Ho p..P«"~* orj^ncy I. THo Adiu.oo. G'en«r.r» Of#"!.. 


TO , 

t 

FROM 

1. 6EHAVIOR (CttECK APFUCAtil.B BOX) j— 

C HOSTILE □ 5VSPI CIOUS □ 

| NORMAL 1 1 PASSIVE Cl AORRSSIVE 

BIZARRE , 

2. LE.VEL OF ALERTNESS 

! 1 FULLY ALERT □ DULL C 

] SOMNOLENT 

3. LEVEL OF ORIENTATION 

| | FULLY ORIENTED CD PARTIAL 

| I DISORIENTED 

4. MOOD 

| 1 DEPRESSED □ LEVEL □ HYPERACTIVE 

5. THINKING PROCESS 

1 | CLEAR □ CONFUSED [ 

BIZARRE 


6. THOUGHT CONTENT 

I I NORMAL □ ABNORMAL 

_ | | DELUSIONS _ 

7. MEMORY 

I I GOOD Q FAIR 


□ HALLUCINATIONS □ PARANOID ideation 


□ GOOD Q FAIR Cl POOr 

IMPRESSION 

[ | NO SIGNIFICANT MENTAL ILLNESS. 

1. INDIVIDUAL IS MENTALLY RESPONSIBLE. 

□ YES □ NO ____ 

2. INDIVIDUAL IS able to DISTINGUSH RIGHT FROM WRONG. 

FI YES □ NO 

3. individual is able to adhere to the RIGHT. 

I I YES CJ NO _ 

4. INDIVIDUAL HAS THE MENTAL CAPACITY TO UNDERSTAND AND PARTICIPATE IN BOARD PROCEEDINGS. 

□ YCS D NO ( - 

5. INDIVIDUAL meets the retention standards PRESCRIBED IN CHAPTER 3 , AR 40 —SSI. 

_ □ yes .. -JCi no _ 




DA rCF.M 3S22-K, 1 NOV 71 


Fiyur? S 
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I- of the Secretary 


w. C. WESTMORELAND, 
General. United States Army, 
Chief of Staff. 


Ofriciul: 

VEttXE L. POWERS. 

Major General, United Staten Army 
The Adjutant General. 


Distribution: 

Active Army, AIl^ fi.oud l SAL 
for All, Personnel Separations 


■<l;u,.r with DA Form l3-» requirements 







UNITED STATES DISTRICT COURT 
DISTRICT O p VERMONT 


--j 

RALPH EDWARD BALDWIN ) 

) 

V. > 

MAJOR GENERAL REGINALD M. CRAM, Adjutant 
General, National Guard of the United States; 
BRIGADIER GENERAL RHILLIP A. ALLICON: 

■JOHN DOE” COMMANDING OEEICER, PORT DIX, 

NEW JSPSEV: ROBERT p. EROEHLKE, Secretarv 
of the Armv of the United States; MELVIN 
LAIRD, Secretarv of Defense of the United 
States; and Lt. General CLAIRP F. HUmCHIN, JR., 
OR His Successor as Commanding General, p irst 
United States Armv District of the United 
States. ' 

_ ) 


APRLTCyTION PQR WRIT OF HABEAS CORPUS AND 
APPLICATION -OR '•iRI'" OF MANDAMUS' 


To the United States District Court in and for the 
United States District of Vermont, comes Ralnh Edward Baldwin, 
and beiner under oath bv way of annlication for writ of habeas 
corpus, coirolains of the above named resnondents as follows: 

1. That wour netitioner is a citizen resident of the 
United States, has his residence at Barre in the Countv of 
Washington in the United States District of Vermont, and is with¬ 
in said district, detained and denrived of his freedom and liberty 
of movement under color of authoritv of the United States bv the 
resnondents, jointlv and severally. 

2. That the resnondent, Reginald M . Cram, holds the 
rank of Major General in the Armv National Guard of the United 
States and is commanding officer of the Office o * the Adjutant 
General, Cairo Johnson, located and stationed at ’-’inoos/.i in the 
Countv of Chittendan in the United States District of Vermont. 

3. That the resnondent Phillin a. Allicon holds the 
rank of Brigadier General in the Armv National Guard of the Unites 
States and is the Denutv conmandina officer of the Office of 
the Adjutant General, Camn Johnson, Winooski, Vermont. 


) UNITED STATES 
) DISTRICT COURT 
) 

) DOCKEm NO. 6805 
) 

) . 

) 

) 

) 



4. That the respondent, Claire E. Hutchin, Jr., holds 


"the rank of lieutenant Ceneral in the United States Aitov, and 


is the commanding officer of the first United States Arrov District, 


- Fort Seone S. Mead, Maryland. 

5. That the re soon dent -John Doe" of unspecified rank 


in the Arrov of the United States is the unknown commanding office: 


of tiie Ar=v post at fort Dix, Hew Jersev. 

6. That said resnondent, Claire E. Hutchin, Jr., or hi! 
successor, has bv order dated 2 November 1972 ordered the appli¬ 


cant petitioner to report for active dutv under color of the 
authority of the United states on to wit the 11th day of December 


1972 at the United States Armv Reception station, fort nix. New 


.Tex.- • r, and to remain in the custody of the said John Doe, acting] 
under authoritv of the United states and by color of said authon- 


7. The said Reginald M. Cram, now has custodv 0 f your 


petitioner bv merit of and authority of vour netitioner havina 
enlisted in an!, now being a member of the Army National suard of 
the United States originally assigned to and attached to the 86th 
Brigade, 5th Armed Division. HHC, an agency, instrumentality 
and entity of the United States Army and the Department of nefens< , 
which said entitv and instrumentality asserts and presently has 


of vo “ t ^««oVcT.c* t ioT 1 i°6 l 

of authoritv of the Un< -ed States. Jurisdiction is also claimed) 


8. Said order d assertion of custody and the richt 


thereto more fully appear, in Exhibit"A" attached hereto and made 


a oart hereof. 


9. The said resnondent, Robert F. froehlke, is dul” 


anpointed by the "resident of the United States, acting in and 
serving in the canacity o* Secretary of the Arm of the United 


States and in that canacitv authorizes and grants authority to 


the said respondent, Reginald M. Cram, to retain vour netitioner 


in his custody and detain hin. 


V ) 







» *«» ** *■ * **3 





•TV/v 


10. The said Melvin Laird is dul« Qualified and acting 
as Secretary of the Department of Defense of the United States, 
bv authority of the President of the United States in his office 
of Commander and Chief of the armed forces of the United States 
and qrants authority to the said Robert r . p roehlke, as afore¬ 
said delegated to the said Reginald M. Cram to assert iurisdictio: 
over and to detain in custody vour netitioner. 

11. Your petitioner was assigned to p ort Leonard wood, 
Missouri, on May 2, 1972, bv the Vermont Armv national ^uard. 

On June 8, 1972, vour Detitioner was absent without leave from 
Fort Leonard Wood. At this time vour oetitioner was examined bv 
non-militarv doctors who felt that he should be seoarated from 
military service. He was returned to military control at '"ort 
Devons, Massachusetts on .Tulv 5, 1972. 

12. Your netitioner returned to p ort Leonard Wood on or 
about July 17, 1972. At this time vour netitioner sought a dis¬ 
charge from further military service on the grounds of his un¬ 
fitness and unsuitability. In sunport of this request for dis¬ 
charge oetitioner submitted letters from the doctors who examined 


him 


13. To the best of vour petitioner's knowledoe, he 


comolied fullv with the Aoolicable Armv Regulation 135-178, when 
seeking separation from further military service. 

14. Your netitioner received no counseling or rehabil¬ 
itation, as reouired bv Arm'' Reerulation 135-178, 7-6(a) (b) , by an' 
officer at Fort Leonard Wood after he reauested a discharge from 
military service. 

15. vour netitioner is informed and has reason to be¬ 
lieve that a oavchiatric evaluation of him was reouested bv the 
commanding officer of vour netitioner's unit at Fort Leonard Wood 
as required bv Armv Regulation 135-178, oaragranh 7-7. 


16. Your Detitioner 


participated in a psychiatric 


evaluation while at Fort Leonard wood, but never learned whether 
he would get a discharca from further military service. 


I 





17. Your petitioner was never notified bv his unit 
commander, in writing, of his right to aopear and have his case 
acted unon bv an administrative discharge board, (see 32 Code of 
Federal Regulations, Section 41.8) , to be represented bv aoooint- 
ed counsel, to submit statements in his own behalf, to waive board 
act.ion"a!tfl accept discharge under other than honorable conditions, 
and to be given a reasonable time to consider waiver of board 
proceedings with the opnortunitv to consult with counsel prior to 
a waiver of rights, as reonired bv Armv Regulation 135—178, para¬ 
graphs 7-8(a) , in coroorating paragraph 9-2(a)(1-5). 

18. Neither was vour petitioner notified, in writing, bv 
his unit commander, of the specific allegations on which proposed 
action is based, the tvpe of discharge certificate that mav be 
issued, and the fact that action has been suspended to give him 
the opportunitv to exercise several privileges, enumerated above, 
as required bv Armv Regulation 135-178, paragraphs 7-8(a), in certi¬ 
orating paragraph 9-2(a). 

19. Your petitioner was never notified of anv action 
taken bv an« intermediate commander at Foit I eonard Wood concern¬ 
ing your petitioner's renuest for a discharge *rom militarv 
service, as required bv Armv Regulation 135-178, paragraph 7-11. 

20. Your Petitioner was never notified of anv action 
taken bv a commander at Fort Leonard Wood to approve or disprove 
anv recommendation of a unit or intermediate commander or to 
convene a hoard of officers to determine whether vour petitioner 
should be separated from militarv service, as reouired in Armv 
Regulation 135-178, paragranh 7-12. 

21. On orlabout August 15, 1972, vour petitioner was 
ordered to active participation at ^ort Leonard Wood. 

22. On August 18, 1972, vour petitioner was absent with¬ 


out leave from Fort Leonard wood and, until the present time, 
remains absent without leave. 






ive remedies within 


Coro us. 

28. After the exhaustion of all said administrative 
remedies known or abailable to vour petitioner, the order which 
is Exhibit "A" was issued and directed to ^our petitioner. 

29. v our oetitioner is informed and believes, on reliab. 
medical and nsvchological information, that he nresentlv suffers 

a character and behavior disorder, within the meaning of the a for 
mentioned regulations and as a result thereo* is suffering anathv 
defective attitude aryi .inabilitv to exoand effort constructively, 
within the meaning of 32, Code of federal Regulations, Chapter 1 


Notwiths 


reserve component 


of the United States Armv 






31. vour petitioner is informed and has reason to belie' 
that others with the same or similar situation# in the same or 
similar showing, to that made to the discharge authoritv within 
the meaning of 32, Code of federal Regulations, Chapter 1, have 
raceived discharge and seoaration, in accordance with the regu¬ 
lations aforementioned. 

32. vour petitioner has therebv: 

(a) Been deorived of rights guaranteed to him bv 
the Code of Federal Regulations, Title 32, Chanter 1. 

(b) Bean deorived of the right of due nrocess and 
fair hearing guaranteed to him bv the Constitution of the United 


the right of coual nrotection 


(c) Been deorived o 
and aDnlication of the laws and regulations of the United States 
appertaining to his case and circumstances without rational basis 
for such distinction or discrimination between vour oetiticner an 

others similarily situated. 

(d) Vour petitioner has been held in custodv and 


deorived of his libertv in violation of the Constitution, Laws an 
Regulations of the T’nited States and is now so held. 

33. v our petitioner has been ordered to renort, as is 
shown in Exhibit "A" on to wit, the 11th dav of December, 1972, 
for further detention, all of which vour Petitioner savs is 


unlawful 


on competent medical advice that such detention will cause great 
and irreparable harm in that it will aggrevate and increase the 
emotional, psvchological and physical disorder and the character 
and behavior disorders hereinabove alleged, and that compliance 
with said order would do irrenairable emotional and ohvsic*! inlu 

errs of said order. 


to vour petitioner and, as is shown bv the 
failure to comnlv with the same will result in 1 
cedures to order ^our petitioner to active serv 


Late nro 





35. v our netitioner can most security in this action 
onlv with great financial hardshin. 

WHEREFORE, vour netitioner oravst 

1. That the Honorable Court forthwith issue a temoorar-i 
restraining order to the resnondents, jointlv and severally re¬ 
straining then* as follows: 

(a) 'Prom enforcing, carrying out or proceeding with the 
enforcement or carrving out of the order, which is attached hereto, 
made a part hereof and labelled Exhibit "A". 

(b) From taking anv stens to order vour petitioner to 
active dutv for failure to comnlv with said order, to attend dril s 
and submit to the custodv of the resnondents on the 11th dav of 
December, 1972. 

(c) From in anv whv considering- marking, recording, 
or acting on the absence of vour petitioner form said drills, as 
if it were an unaccused absence, within the meaning of the regula¬ 
tions of the Armv National '"•uard of the United States. 

2. That the Honorable Court issue a Preliminary injunc- 
tion restraining the resnondents, jointlv and severally, from en¬ 
forcing, carrving out or Droceeding with the enforcement o* the 
Order addressed to vour petitioner commanding him to active dutv, 
and from taking anv stens to order vour petitioner to active dutv 
for failure to comolv with said Order. 

3. That the Honorable Court issue a Writ o^ Habeas Conus 
forthwith, directed to the resnondents, jointlv snd severallv, con- 
mandinq them to anoear before in the Honorable Ccurt at a time th;re¬ 
in snecified, to show cause, if anv thev mav have, as to the true 
cause of petitioner's detention and to show cause, if anv thev maf 
have, why the resoondent should not be released of custodv and dep 
tention and to make answer, if anv thev have, to the allegations 

of the foreqoing Detition. 

4. And that due innuirv ma» be had in the nremises and 
that this court proceed to determine the facts and the legalitv of 
the andi cant's detention by the resnondents, jointly and sever¬ 
allv, and that then and there the Honorable court will discharge 
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the aoolicant, vour petitioner# without delay* 

3. That the Honorable Court will orant to *our netitii 


such other and further relief as to the Honorable Court seems mee- 


and just# iir accordance with the Lews, Regulations and Constitute 


of the United States of America 


STATE OR VERMONT 


WASHINGTON COUMTV, SR 


RalDh Edward Baldwin at "ontpelier in said Countv and 
State, in the United States District of Vermont, being first dulv 


sworn on oath, denoses and says, that he has read the foregoing 
annlication subscribed b« him and knows the contents thereof 


and understands the same, and knows the same to be true verilv 


believes, excent such matters which are alleged to be on inform¬ 


ation and belief, which said information and belief, is accurate 


and true as to his best knowledge 


Edward Baldwin 








OZ?A^r:«^MT 07 TXS 
meaoouartiso. first unites otatxo a«mv 

TORT GUOaCS C- MSASS. MARY LANa S07S3 


2 November 1972 

SSrSasns-i-ii-cw 

SUBJECT: Crdar to Active Duty - Rassrviat (E.'VOLUSZiBI) 

TC 116. B 7 tho diroction of tho President, the follc-wing nanad individual 
ia ordered to ACTIVE DUTY for tho period Indicated unless sooner relieved. 
He proceed fres his current locaticn in sufficient tine to report as 
indicated on the date specified. 


Ralph Edward Bald w i n 

59 Elm Street 

Barre, Vermont 05611 


003-1.7-3372 to 093Q0(USaaAL) 
HEC, 86 th Bde, 50th Arnd Div., HD # h, 
Montpelier, Vernont. 05602 

UZC: WPWSAA 


AacsrrsArrrs accocstes data 

Authority: 10 0. S. C. 673a, A?- 135*91 

Hone of Record 59 alia Street, oarre, Vernont 

PPM i XA 

Component: ARMS 

Sex: Male 

PCS XX: 1AS3 

Ultimate Assignment: FOR FUR323 ASoIEWEJT AS 


Effective date (OAD): 11 December 1972 
FOR THE 2CIVXUAL 

Effective date of active duty: 11 December 1972 
Period of Active Duty: 22 months 10 ds 73 
Assign to: US Army Reception Station, Fort Dix, Hew Jersey 086L0 
Reporting date: 11 December 1972 

Availability date: To be detaminod by CO USACSR2PLSTA (If applicable) 
Port call data: To be do to mined b 7 CO USACS2EP1STA (If applicable) 



Special Instructions: 



1. Tom of cnlietnsnt of number cenccmod is extend 
as necessary to pomit ccupletica of period of active 
duty for which ordered and/or served if applicable. 

2. You are relieved free: ycur present National Guard 
or DEAR aeei^n-et upon reporting data to Reception 
Station. 

3. Reception Station '.."ill ueo orders format TC 209 
(AS 310-10) for farther aeelgment. 

U. Comply with tho fall owing sueborod item of DA 
Supplemental Instructions: 1, 16, 26, 79, 51 and 82. 
5. You or your rent are required to report to the 
family hrusing/housing roforral office servicing 











STATE OF VSRXQXT 

VI C 4 o# T>iK »»JUT*»<T wr**i 
OMW «•»»•* 


?AA/cb? 


24 August 1972 


SUBJECT: Return to State Control—-Ralph £ - 


(*o--iru 3 inj General 

USATC Engineer u.d Fort Leonard Wood 

ATTN: ALBii?A-Ai'T-0 

Fort Leonard Wood, Missouri 6>473 


1. Reference i. race t. RBR train" SS^LlSLJt^S”’ 

£«!S^S ” P iL.“.; Ordara 5-1, tala Ueadcuart.rs. data. 5 hay -*72. 
COJ/ of which is attached. 

2 . Baldwin 'a biateny ef una.ti.factory parfamanc. is "tlinod Bala-: 
a. Subject reported aa scheduled ea 25 Xay 1972. 

B. Thi. affic. wa. nettdiad that subjaet -a. aba.nt .i«heu. laa»a a. 

4 June 1972. 

c. Sub j act ... returned tu .ilit.ir central at Pert Havana. »..a- 
chusittf on S July 1972* 

d This office was notified that subject d *P*rt<;d fromPort Devens. 
Massachusetts for Fort Leonard Wood, Missouri on 17 Ju / 

e. This office was again notified that subject had absented hiuself 
without leave on 8 August 1972. 

f. Subject ha. asain b.an ceatactad by the hatiaa.l Card end rcfua.a 
under any circumstances, to return to -is^-ry co..trol. 


•’^rfi+i^evs txldi 





•: hv 


L.'Sm" «• <=»?•«■«.« «.», 

flilciuin for eviction of hi* V? »--*"* M . usc * ui ? ur i’ oso t0 rciu ™ 

in paragraph 2f above where he ° asC “ or * ?'° 5talc =‘ cn£ «»Uo 

w “ ef ® r,e re *-s<a- to return to nilitary controi. 

of the Stajr^VwoS 0 ^”,', **- - a ^‘ lik i ir * °° returned to too control 
indicated in Alt tiilo. t0 ****** t0 , thi ‘ <>«i« as 

indicating the period, of absence withow^ef “ ° rc?0rts 

in paragraph 6-6c° l^W-l^-oAro-s^v ic ' lan .“ i11 ^cn os indicated 
participant in the “ “ ““**•*«•* 

POX *ric AooUTA.V7 ^vNriiAL! 


I 

1 lacl > 

as *, 



i • 


1 


1 . 

! 

I 

■ I: •* 

1 . 1 


?HILLa? A. ALL I COX 
Brigadier General (Vt) 
Oep»ai/ Afiyuzzaz General 
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Xs 


AG VT-A 


STATS o? vcxnxrr 
The Adjutant Gen.'r.il'n O.Yica 
3n: .h ■ ng „. Cm- ; Jo.nron 
Vfinoosli,* Vermont Cl*.!*, 


13 October 1972 


SU31ZC7: Request for Active jury Orders U? Ait 135-91 
C cr ; r..'..- .j Gttuml 

KotdvJtre^i, f«roC UniCci CCaici .*..-/ 

C. i^odo. J^r/load ill'll 


1. Request that active duty orders be issued on the individual named below 
under the provisions of AH 135-91. 

2. 1 have personally verified the circumstances in this case am', have 
de..em„.ed x<>u. t.«e aommns crac.*ve rcqutro..-uncs or AH ..35—91 navo *<oo.. 
adequately complied with and t.-.at the individual concerned failed to ful¬ 
fill the satisfactory participation requirements of that regulation. 

3. The following information is provided: 
a. cull name: H A T . ? .. . ...hi 

h. Grade: 7V1 


c. SSAI.': 


131-41-157: 


d. . AHT.’G unit of assignment, mailing address and UIC: 112 Cl lie 13 


3*v j iwl,, . W 


Me < 


e • «0H: 59 Stttot, wtr.'t, VT H. 

f. 3GR: 2C July 197: 

g. Period of AS requested: 1 yr 11 no 11 da 

h. Time previously served on A3 AT, or AIT: 1 no 10 da 

i. ?mos : u::o 


-L ' I • . •— j i * 

tTi I C 
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UNITED STATES DISTRICT COURT 
DISTRICT OP VERMONT 


RALPH EDVARD BALDWIN, 

Petitioner 


MAJOR GENERAL REGINALD M. CRAM, 

ET AL, 

Respondents 


CIVIL NO. 6805 


MOTION FOR SUMMARY JUDGMENT 
Preliminary Statement 


The plaintiff in the above-captioned matter, 

Ralph E. Baldwin, is a private in the Vermont Army National 
Guard (hereinafter VANG) who has been ordered to active 
duty in the United States Army due to unsatisfactory par¬ 
ticipation in that organization. Baldwin does not attack 
the procedure by which he has been ordered to active duty. 
Rather, petitioner asserts that in the summer of 1972, 
while he was on initial active duty, he was wrongfully 
denied a discharge as unsuitable for service. As will be 
demonstrated, the Court does not have subject matter 
Jurisdiction, tho petitioner hft3 no standing to complain, 
and the petitioner ha3 failed to state a claim upon which 
relief may bfe granted. 
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I. FACTUAL BACKGROUND 


The sequence of events which culminated In 
Baldwin being ordered to active duty are as Tallows: 

1. On December 5, 1971 petitioner enlisted under 
the R e serve Enlistment Program - 1963 (REP- 63 ) a* a 
Reserve Member of the Army for service in the VANO for a 
period of six years. Appendix A, at 1, block f; p. 3 , 
fourth paragraph. At the time of enlistment Baldwin was 
mad*'aware that his enlistment would entail an initial tour 
of act■ ve duty for training. Appendix A, at 3, paragraphs 
2-3, and was further advised that if he failed to partici¬ 
pate satisfactorily in the VANG he could be ordered to 
active duty for twenty four months less time already spent 
on active duty. Id. at 1, block 53; p. 3- At the time of 
enlistment, Baldwin was examined and found medically 
qualified for enlistment. Baldwin did not advise the Army 
physicians of any of the physical and mental problems, which | 
he now claims should entitle him to discharge. Id. at 
5 - 8 . 

2. On May 2, 1972 Baldwin wa 3 ordered to initial 
active duty training for a period of thirty weeks, commenc¬ 
ing at Fort Leonard Wood, Missouri on May 23, 1972. Id. 

at 11. He reported as ordered. 

3. While at Fort Leonard Wood Baldwin developed 
numerous physical complaints. On Hay 30, 1972, prior to his 
assignment to a training company, he complained of "pins 
and needles" in his shoulder and feet and numbness in his 
feet. Upon examination no abnormality was found and he was 
advised to shift the weight on his feet while standing. 
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The shoulder pain occurred after carrying a loaded duffle 
bag. Id. at lk. On June 2, 1972, Baldwin reported to a 
Fort Leonard Wood clinic and was found to have a cold and 
temperature one degree above normal. Lozenges and medica¬ 
tion were prescribed. _Id. at 21. On June 7, 1972, 

Baldwin again reported to a clinic and on this occasion 
was found tcdiave a rash which covered his entire body. An 
was suspected by the examining doctor. Baldwin was 
referred for a dermatology consultation. Id. at l 6 -l 8 . The 
consultation apparently was not performed. Id. at l 8 , 
persumably because on June 8 , 1972, after reporting to the 
same clinic as he had earlier. Id. at l 6 , Baldwin absented 
himself without leave. Id. at 27. 

4. On July 5, 1972 Baldwin returned from his 
absence without leave by surrendering to the Provost 
Marshal at Tort Devens, Massachusetts. Id . at 29. On July 

f 1972 he left Fort Devens for Fort Leonard Wood. Id . 

ut 32, paragraphs 2C, 2D. 

5 . After Baldwin's return to Fort Leonard Wood, 

on July 25, 197^ he was interviewed at a Mental Hygiene 
Clinic at that post. During this interview he apparently 
complained about his feet and claimed that he was rejected 
for the VAliO due to foot problems during the winter of 1971. 
Baldwin further stated that ho finally managed to enlist by 
using a favorable medical statement that his stop-fa.her 
obtained from |a local doctor. He claimed he was never 
examined after the occasion on which he was rejected. 
Baldwin's medical records do not contain the alleged 
doctor’s statement, nor did Baldwin indicate any problems 
on the medical questionnaire he completed on December 5, 
1971. See Appendix A, at 5-6. The doctor at the 








mental hygiene clinic note!, without explanation, 

"Discharge will he necessary. If warranted I would pre o 
i medical to 212." Whether the doctor felt petitioner wa, 
paychl.trlc.lly uncalled to continue service was not 
indicated. The doctor referred petitioner for a derma¬ 
tology consultation. Id. at 19. »o dermatologist was 
present at Fort Leonard Mood at that time, but a second 
doctor examined petitioner and found that his feet showe 
evidence of the blistering of which he complained. The 
second, doctor after consultation with a third, reco,emended 
that a dermatology consult be tSW\l" August. Tnus, it 
would appear Baldwin's discharge was nbt'contemplated at 
. shat time. The second doctor found no basis for a me 

~ Ti.lv 25 1972. Id. On July 27, 1972 , t 

discharge as of July o, — 

Baldwin's blisters were again noted. Id. at 20- ^ 

6. On August 8, 1972 petitioner again absented 

himself without leave from Fort LetaardMood. Id. at 31. 

T Upon being advised of petitioner's August 
absence, UaJor William C. Wilson (VAMO, contacted petitioner 

who advised him that "wild horses could not mate i™ re 
to duty, and that he weld go to Canada rather than return 
to the Army." Appendix I. See Appendix H. Open recclvl g 
this response, the Adjutant General, VAMO, -Guested that 
petitioner he returned to state control no that he enn'd 

ordered to involuntary active duty as an unsatisfactory 

I at a nf On August 31, 19(2 

participant. A^endix A at 32 33 

released by Fort Leonard Wood and reaasicned 
petitioner was releases oy 

to VANG. Id. Ob 36-bl. 
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8 . On October 13* 1972 VAIIG requested that the 
Commanding General First United States Army, order peti¬ 
tioner to active duty as an unsatisfactory participant In 
the National Guard pursuant to paragraph 11.1(b) Army 
Regulation 135-91- Appendix B at 3> Appendix C. On the 
same day a letter was sent to Baldwin advicing him of this 
action and advising him that he could submit an appeal 
within fifteen days of receipt of the letter. Appendix IC, 
paragraph 2 & attachment. No appeal was submitted. 
Appendix D; Appendix K. By letter of November 2, 1972, 
Baldwin was advised that he had been ordered to active 
duty because of unsatisfactory participation in the VAIIG. • 
By the same letter, copies of the Order requiring Baldwin 
to report to Fort Dix, New Jersey on December 11, 1972 
were sent to him. Appendix A at 3^-35J Appendix B at 3-^- 
On November 19, 1972 Baldwin was ordered discharged from 
his state status. On December 8, 1972 this action was 
filed and Baldwin's entry on active duty temporarily 
restrained. 
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n. petitioner does kot rely on the correct discharge 

REGULATION _____ 

1+ Is apparent from the petition that Baldwin is 
Mistaken as to the Army peculations involved in this case. 
During the time petitioner was assigned to Fort Leonard 
Wood, he was subject co active Army regulations, not those 
pertinent to National Guardsmen and Army Reservists, 

Appendix E, paragraph 1-la (2). Specifically, a discharge 
for unsuitability or unfitness while petitioner was on 
active duty would have been pursuant to Army Regulation 
635-212. See Appendix F. Chapter 7, AR 135-179 bears the 
sane relation to u»e discharge of unsuitable and unfit 
soldiers not on active duty as AR 635-212 does to active 
duty servicemen. See Palermo v. Laird , 72 Civ. 2735 
(S.D.N.Y. Nov. l4, 1972)(copy enclosed as Appendix I). 
Accordingly, AR 135-178 could not have been used to dis¬ 
charge Baldwin at Fort Leonard Wood. Further, VANG officers 
have not considered discharging petitioner as unsuitable 
during the periods that he has been in that organization's 


control. Appendix L. 
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It is apparent that by relying on the incorrect 
regulation the plaintiff fails to state a claim upon which 
relief can be granted. Nevertheless, this section'discusses 
another aspect of petitioner's claim as though the proper 
regulation, AR 635-212, were relied upon by petitioner in 
making hi) claim. 

i;wo circuit courts of appeals and two district 
courts have considered claims similar to Baldwin's in the 
relatively recent past and form a solid basis for the 
position the Government espouses here. All have resound¬ 
ingly rejected the motion that persons such as the peti¬ 
tioner here have standing to complain that the Army has 
failed to discharge them under AR 635-212 or that the courts 
Jjave Jurisdiction to review a military commander's action 
or Inaction where such discharges are involved. The cases 
are as follows: Allgood v. Kenan , 470 F.2d 1071 (9th Cir. 
1972), rev'g , 2SSLR 31^5 (N.D. Cal. 1969); Silverthorne v. 
Laird , 460 F.2d 1175 (5th Cir. 1972), tifTr, 3'U F. Supp. 

443 (W.D. Tex. 1972); Palermo v. Laird , supra .* 


*The Army's agreement to a stay while a mental 
examination of Palermo was conducted was contrary to Army 
policy and was made unbeknownst to the Personnel At fairs 
Branch, Litigation Division, orfice of the Judge Advocate 
General, Department of the Army, which is responsible for 
such policy decisions in cares being litigated. The Army 
would not agree to such a stay in this cose. It should be 
noted that petitioner has a right to request and receive a 
full physical and mental examination upon reporting to Fort 
Dix. (paragraph 15, AH 135-'.*!, Appendix C), and 1 he Army has 
th« rlrht to reouire him to report there u) obtain it. 

Honor, 419 F.2d 531 (3d Cir. l?6o)• See 

462 ?.2d 471 (3d Cir. 1972); JnU':o-uv 


Karpins’.;!, v. 
k : Lster v. Re' 


Laird, '344 I 

(ocTTCir. 1972). 


upp. 


1125 (D. Minn.), off'd , 4f>?"V.2a Ikj4 


v. 
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The wording of the Ninth Circuit concisely and 

correctly states the courts' position: 

On the facts of this case. Judicial 
review is impermissible. Not all 
military regulations exist for the 
benefit of the soldier or grant the • 
soldier the right to compel the mill- w 
tary to act. The Army's resort, or 
non-resort, to AR 6'}5-212 to effect 
the discharge of soldiers deemed un¬ 
fit or unsuitable is a matter committed 
to the discretion of the Army, and v.e 
are without power to review the exercise 
of that discretion. Ovloff v. 

Willoughby, 3 J 4-5 U.S. 83 (1953). Accord , 

Silverthorne v. Laird, 460 F.2d Vi.7’5, 

1186 (5th Cir. 1972). This regulation 
exists for the benefit of the Army, and 
it does not provide for a request by a 
soldier for his own discharge. The 
decision to seek a soldier's release 
for unfitness or unsuitability under 
the regulation is one to be made in the 
first instance only by the soldier's 
military commanders. And commanders 
are not required to initiate proceedings 
for discharge, or to continue pro¬ 
ceedings already initiated, even if 
military medical consultants have 
recommended that report to the regula¬ 
tion might be appropriate in a given 
case. Cf. Silverthorne v. Laird, supra. 

Allgood v. Kenan , 470 F.2d 1071, 1073-74 (9th Cir. 1972). 

The statement of the district court in 

Silverthorne v. Laird further expounds on this point and 

extends its logic. 341 F. Supp. at 445-47. The Court's 

language there is very clear and the Government can add 

little to it, but to say that this is the position the 

Government espouses here. The essence of the Court's 

ruling in Silverthorne in that the regulation exists for 

the benefit of the Army, to enable it to rid itself of 

undesirables, while ensuring the individual the necessary 
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procedural safeguards. This is a discretionary decision 
for the Army and is not one which should be subject to 
court review on the basis that it is a ministerial duty. 

"It is difficult to imagine a determination less appro¬ 
priate for the courts or more appropriate for the Army." 

Id. at 446. 

Patterson v. Stancliff , 330 F. Supp. 110 (D. Vt. 
1971 ) is in no way contrary to the cases previously cited. 
See Sllverthomo v. Laird , 341 F.Supp. 443* 446 n. 3 
(W.D. Tex.), aff'd , 460 F.2d 1175 (5th Cir. 1972). The 
Court in Patterson simply ordered the Army to either dis¬ 
charge the petitioner or refuse to do so for reasons set 
forth in the regulations. The facts in Patterson show that 
the entire chain of command had recommended the petitioner's 
discharge and the Army area commander had refused to 
accept the recommendations for reasons utterly unrelated 
to AR 135-78. The distinction here is that none of Baldwin 1 
commanders have even initiated action to discharge him, 
much less recommended-his discharge. It is the further 
position of the Government that in view of Silverthorne 
and Allgood , even the limited review in Patterson was in 
error. 
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Conclusion 


Petitioner fails to state a claim upon which 
relief can be granted, lacks standing to complain of a 
failure to be discharged and cannot show that a 
ministerial duty owed to him was violated. Summary 
Judgment should be minted for all federal defendants. 


Dated at Rutland, District of Vermont, this 
13th day of September, 1973- 

UNITED S rr ” v TES OF AMERICA 
GEORGE W. F. COOK 
United States Attorney 





'■O'kudL? 


10ME F. O'NEILL 
resistant U. S. Attorney 


CERTIFICATE OF SERVICE 

I, Jerome F. O'Neill, Assistant United States 
Attorney for the District of Vermont, hereby certify that 
I served a copy of the foregoing MOTION FOR SUMMARY 
JUDGMENT on the petitioner, Ralph E. Baldwin, by mailing 
same to his attorney, Mary Just Skinner, Esq., Vermont 
Legal Aid, Inc., 26 State Street, Montpelier, Vermont 05602 . 
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Appendix A — Personnel Records of Ralph E. Baldwin 

Appendix B — Records 

Appendix C — AR135-91 (Reserce Components — Policies 
and Procedures Governing Satisfactory Participation) 

Appendix D — Affidavit of Major William M. Toohey 

Appendix E — AR135-178 (Reserve Components — 
Separation of Enlisted Personnel) 

Appendix F — ARo35-212 (Personnel Separations — 
Discharge Unfitness and Unsuitability) 

Appendix G — AR635-200 (Personnel Separations — 
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UNITED STATES DISTRICT COURT 
DISTRICT 0? VERMONT 


RALPH EDVARD BALDWIN, 

Petitioner 


v. 

MAJOR GE; ..vAL REGINALD M. CRAM, 

ET AL, 

Respondents 


CIVIL NO. 6605 


' MOTION TO DISMISS 

Defendants Doe, Froehlke, Laird and Hutchin, the 
federal defendants, by their attorney, George W. F. Cooic, 
United States Attorney for the District of Vermont, hereby 
move for d^^isfu^-^i^is action pursuant to Rule 12(b) 
(1),(6), Federal Rules of Civil Procedure, and in support 
thereof state as follows: 

1. This Court does not have subject matter Juris¬ 
diction to consider the claims advanced by the plaintiff. 

2. Plaintiff does not have standing to onplain 
that the Army has failed to discharge him under AR 635-212 
and thus fails to state a claim upon which relief can be 
granted. 

Respectfully submitted, 

| GEORGE W. F. COOX 

United States Attorney 

By: 

"JEROME F. O'NEILL 
Assistant U. S. Attorney 

March 14, 1974 
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UNITED STATES DISTRICT COURT 
DISTRICT OF VERMONT 


RALPH EDUARD BALDWIN, , 

Petitioner 

v. CIVIL NO. 6805 

MAJOR GENERAL REGINALD M. CRAM, ' 

ET AL, 

Respondents 


MEMORANDUM OF POINTS AND AUTHORITIES 


The federal defendants hereby incorporate by 
reference the arguments and case law set out in their 
motion for summary Judgment of September 14, 1973* 7he 
federal defendants maintain the position set out there 
and this motion only to allow the court to rule 

without an examination of any factual questions. 

Since the Government relies on the arguments set 
out in its notion for summary Judgment, there is no point 
in restating them here and for this reason they only are 
incorporated by reference. 

Respectfully submitted, 

GEORGE W. F. COOK 

UNITED STATES ATTORNEY 


m 


March 14, 1974 


JEROME F. O'NEILL 
ASSISTANT U. S. ATTORNEY 
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OWXTED 9TATS9 DISTRICT COURT 



DOCKET WO. 6809 


DISTRICT OF WBRlIORT 


RALF H SOWARS BALDWIN 

». 

MAJO.. GfTRSRAL RSGINALD M. CRAM, Adjutant 
General, Rational Guard of the United States* 
BRICADISH CSHHDAL PHILLIP A. ALLICORt 
•JOSH DOS* CSf'-A'JriWG OFFTCSP, FORT SIX, 

WBW JER3*T| norm? F. FROSPIKS, Sscretary 
of the Arr.y c! the United States* v.SLVIR 
LAIRD, Seeretarv of Dsfsnse of the United 
stataai and lt. gere*al clairb f, htjtchiw, jr. , 
Bis Successor as rosimandlno General, First 
Cnltad Statas Army District of tha Cnltad 
Statas. 


AFFIDAVIT 

Ralffh F&fcdwln, balno duly sworn, depress and statasi 

1. ns la tha plaintiff In tha abowa-captlonad matter. 

2. Ha first applied to tha Vermont Army Rational 
Guard (harainaftar "VAMG*) In aarly Oetobar, 1971, Ha flllad 
out loncrhand an Informational shaat, P.aport of Medical History, 
with tha asslstanca of his sothar. 

3. On tha basis of tha abova application ha was found 
ineligible for vang, 

4. Ha tharafora rs-anplled on Daeaabar 5, 1971 for 

autry to VARC. Accompanying his sacond application, which did 

not wake rafaranca to faat and nervoua dlsordar problems as his 

I fVnipJl . 

first application had, was a lattsr from Dr,^ Froaphis local 
physician. This ) ttar ststad brlafly that.ha did not suffar from 

j 

foot or nsrwous dlsordars and could aarve In a program such as 
VARG. 

5. His second aoplleatlon for VARG forms a portion 

of defendant's Appendix A, appended to Motion for Summary Judgment, 

| 

September 13, 1973. 

6. While serving at Fort Leonard Wood, Missouri, ha 
experienced severe problare with hie feat and nerves. He saw 
aedlcal paraennal on thsss occasions, 

7. Cpon his return to Fort Leonard Wood, on or about 
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1*32, from bain? absant without leave, ha was informed 

!| ! 

I by his eosaaniinq officer that ha would ba discharged baeaaaa 

, thay "didn't want a wan Ilka hlu in tha service." His commending ! 

* ; - ' 1 

efdear infotaad hlu ha would inatituta dlecharge proceedings. 

I. His eowwanding offlear tharaaftar wada an 
appointment for hla to have a nadieal hyalana consultation on 
July 23, 1973. j 

9. At such consultation ha was inforaad by tha doctor 
that that ha was physically In poor shape, that ha had a bad 

■ i 

! ««twoub problaa, and that tharafora ha would ba discharged, either 

on usdleal grounds or as a "212" discharge. 

10. Tha doctor further Informed hla that ha and tha 
couuandlag officer would apply to tha Medical Board for a discharge. 

;i l 

HI Although he wss scately unhappy . fort Leonard 
ii " ooa and couldn't sleep at night, ha remained there awaiting his 
discharge. During this petiod ha was inforaad that the application 
for discharge was being held up by a report from a daraotoloalst. 

12. Tharaaftar ha was newer inforaad that his discharge 

j 

was being processed through aadical channals, that his discharge 
was being processed according to C33-212, that action was being 
Instituted against him under tha Onlfora Coda of Military Justice 
or that ha had a right to a hearing before a board of officers, 
such hearing to ba initiated by written notice inforalng his 

that he had tha right to present his ease before the board of 

\\ • 

officers, to submit statements on his own behalf, to ba 
represented by counsel, to walwa the abowa rights in writing 

| 

and to withdraw his waiter anytime before said hearing. 

I ] 

13. Mor at anytime at fort Leonard Wood did he recelwa 
counseling or rehabilitation, though ha had been inforaad by his 
commanding offlear that discharge proceedings had bean bsgun 

ji 

against hla. 

I! 

14. Ha continues to desire a discharge from V»HG and faala 
that ha should not be forced to return to actlwe duty in the Aroy 
as his conaandlng officer at fort Leonard wood had informed him in 
July, 1972, that ha waa to ba processed immediately for a discharge. 
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Datad this 19 th day of ftbruiry, 1»74 la Hontpallar, 


Taramt, 


Subscribed nnd Sworn 
to bn fora aa thin 
/r05£d»y 0 f February, 
l»7d. 

LouJ Z.. V.j 


■otary Public 
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